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History, Philosophy, and Procedures of 
Juvenile Courts 


FRANK W. NICHOLAS 


There is constant criticism of the philosophy and the en- 
forcement of Juvenile Law. This criticism comes largely from 
law enforcement officers, lawyers practicing criminal law and 
legislators who are looking for a popular issue by means of 
which they can further their political advancement. Occasion- 
ally, however, we also find Appellate Court Judges who have 
little or no understanding of the principles of Juvenile Law. 
There is a constant clamor to go back to the good old days 
and treat young criminals and hoodlums as they should be 
treated. Just what the good old days were seems to be a bit 
hazy in the minds of those who advocate such a return, and 
the treatment talked about is always for somebody else’s child. 
There is good reason, therefore, for the Judges of Juvenile 
Courts to be fully aware of the history and development of 
Juvenile Law and conversant with its philosophy. We, each of 
us, need to be in a position to lead and to teach the people of 
our community something of the philosophy of Juvenile Law. 
We also need to apply and explain this philosophy in our de- 
cisions in such a way that our Appellate Court Judges will 
come to have a better and more complete understanding of the 
principles of this specialized field of the law. 

You are all aware, I am sure, that the idea of a separate 
court for juveniles is a relatively new concept, first enacted 
into law in 1899 in the State of Illinois. During the past sixty 
years this idea has spread not only throughout the United 
States but around the world. The lawyers of the Chicago Bar 
Association, spurred to action by a group of clubwomen, pro- 
posed and had enacted into law a provision for a court structure 
that would enable the court to carry out the philosophy which 
they expressed as follows: 

The fundamental ideal of the Juvenile Court law is that the 
state must step in and exercise guardianship over a child found 
under such adverse social or individual conditions as to develop 
crime . . . It proposes a plan whereby he may be treated, not as 
a criminal or one legally charged with crime, but as a ward 


of the state to receive practically the care, custody and discipline 
that are accorded the neglected and dependent child and which, 


151 











152 JOURNAL OF FAMILY LAW [Vol. 1 


as the act states, shall approximate, as nearly as may be, that 
which should be given by its parents. 


This statement expresses very well the fundamental philos- 
ophy of Juvenile Law, but it was not original with them. 
Only the idea of a separate Juvenile Court was original. The 
underlying principles go far back into history and represent a 
gradual growth in legal theory, rather than a sudden breach 
or departure from established theory. 

From very early times in England, children were regarded 
as wards of the Crown, under the doctrine of parens patriae. 
Even in feudal times the Crown had supervision of the estates 
received by children through inheritance, in order to make sure 
of the fruits of tenure and of livery to the overlord. This in 
turn was followed by the Court of Wards and Liveries in the 
reign of Henry VIII. This Court continued until about 1660, 
when its jurisdiction was transferred to the Court of Chancery. 
In the Court of Chancery, the King, in his capacity as parens 
patriae, assumed the protection not only of infant tenants, but 
of all infants through his Chancellor, the Keeper of the King’s 
conscience. 3 Blackstone 427. This theory, that the state had 
the duty to protect and care for infants, was then extended to 
cover all persons under disability, whether infants, lunatics 
or others. A leading case on this subject is that of Eyre vs. 
Shaftsbury, 2 Williams Reports 103, dated 1722. The Earl 
of Shaftsbury died leaving a son for whom he had named 
three guardians until the boy should become twenty-one years 
of age. Two of the guardians died, and one, Mr. Justice Eyre, 
remained. He petitioned the Court to give him complete con- 
trol of the twelve-year-old child, even though the child’s mother 
was living. The Court granted this petition. Two years later, 
when the boy was fourteen, his mother conspired with the 
Countess of Gainsborough, whereby the ward was married to 
the daughter of the Countess of Gainsborough. The Court 
found that, 


The King is protector of all his subjects; that in virtue of 
his high trust he is more particularly to take care of those who are 
not able to take care of themselves, consequently of infants who 
by reason of their non-age are under incapacities. 


Several older cases were cited by the Court. It was said, 


That right which the King has as pater patriae to take care 
of his subjects in cases of charities, idiots, lunatics and infants 
falls under the direction of the Court of Chancery. 

































































153 





JUVENILE COURTS 





1961] 


The child was placed under control of his guardian. 

The theory that the state had the duty to protect all per- 
j sons under a disability became firmly imbedded in the juris- 
prudence of England, and thus the jurisdiction of Courts of 
Equity over minors was passed on to the colonies and became 
just as firmly imbedded in the law of America. In the be- 
ginning the Chancellor acted only when a property right was 
involved, but this was soon extended to all cases in which the 
rights of children were involved. In the case of the poet 
Shelley, his children were taken from him because he proved 
j himself to the Court to be immoral, a poor father and had 
declared himself to be an atheist. Here the Court extended 
the protection of the Crown to the religious upbringing of the 
' children. Shelley vs. Westbrooke, 4 Eng. Chanc. Rep. 266 

(1821). 

In another celebrated case, Wellesley vs. Wellesley, 2 
Russell 1 (1828), the Court refused to turn over to Lord 
Wellesley his own children because of his immoral conduct. 


In his decision Lord Eldon said, 


The law makes the father the guardian of his children by 
. nature and by nurture. An Act of Parliament has given the father 
the power of appointing a testamentary guardian for them; one 
should think that the guardian so appointed must have all the 
authority, ~—_ as strong as any authority that any law could 
give. But it is above a century ago, since, in the case of the Duke 
of Beaufort v. Berty, the Lord Chancellor of that day, Lord 
Macclesfield, determined that the statute guardian was subject 
to all the jurisdiction of this court. The Lord Chancellor in effect 
said, “I will not place the statute guardian in a situation more 
free from the jurisdiction of this court than the father is in:”, 
so that he applied the acknowledged jurisdiction over the father, 
as a justification for interfering with the testamentary guardian. 
The former jurisdiction he stated as the acknowledged law of 
the court. And he went further, for he added ‘‘that, if he had a 
} reasonable ground to believe that the children would not be 
properly treated, he would interfere, upon the principle that 
preventing justice was preferable to punishing justice.” 


When Lord Wellesley carried his case to the House of Lords 
on appeal, (4 English Reports 1078), insisting that the English 
courts had no jurisdiction to divest him of his natural rights 


) as a father, Lord Redesdale, expressing the sentiment of the 
House of Lords, said: 











I am also of opinion that the court is authorized to make 
such an order, according to all the principles that have been 
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acted upon, from the earliest period down to the present time 
... We find that now, for a hundred and fifty years, the Court 
of Chancery has assumed an authority with respect to the care of 
infants; . . . It is a right which devolves to the Crown, as parens 
patriae, and it is the duty of the Crown to see that the child 
is properly taken care of . . . I, therefore, have no doubt in the 
world, that it must be taken, to be a jurisdiction rightly assumed; 
for a hundred and fifty years, past, unquestionably assumed by 
the Chancellors sitting in the Court of Chancery . . . It is said 
that there is nothing from which this jurisdiction can be inferred 
as belonging to the court, except the dicta that may be found in 
books, and the actual exercise of it for one hundred and fifty 
years by persons who have sat in the Court of Chancery. If we 
look back to the constitution of the government of this country, 
there are many things which we cannot ascertain . . . It is con- 
sidered in the constitution of the government of this country, 
that all powers in the administration of justice, which are neces- 
sary in themselves, are vested in the Crown . . . If it were neces- 
sary to go back into times long past, to examine the grounds 
on which every law is administered in this country, before it 
could be considered as legally administered, we should be in- 
volved in very great difficulties. But what has been the practice 
for a great number of years, has been held, not in this country 
alone, but in all countries, to be a ground for supposing that it 
was rightly done, on this supposition, that if it had been wrong- 
fully done, it would not have been permitted to be continued. 


Following the remarks of Lord Redesdale, Lord Manners 
observed as follows: 


It seems to me, indeed, abundantly sufficient for the 
purpose of this case, that this jurisdiction has been uniformly 
asserted and repeatedly exercised by successive Chancellors for a 
period of more than a century. I have looked into the cases 
referred to on the subject, to discover if any Chancellor hesi- 
tated, or has entertained a doubt as to this jurisdiction. I do not 
find, from the time of Lord Nottingham to the present day, that 
any doubt has been stated by the court with respect to the 
existence of such a jurisdiction. It has, then, become the estab- 
lished jurisdiction of the court; it has become the practice of the 
court and as such, a part of the law of the land. 


The decision of the lower court was sustained. 


It also appears that the rights of children were cognizable 
not only in the Chancery or Equity Courts, but also in courts 
of law. In the case of Rex vs. Delaval et al, 3 Burr. 1434, 
97 Eng. Rep. 913 (1763), a father sought to gain the custody 
of his young daughter by means of a writ of habeas corpus. 
It appears that the father had apprenticed the girl, who had a 
promising voice, to one Bates, a musician. She became an 
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accomplished singer, and one Delaval, a gentleman, became 
attracted to her and purchased her release from Bates, with- 
) out the knowledge of the father, and the girl apprenticed 
herself to Delaval. She became his mistress and lived with him 
as such. In deciding that the girl should be discharged of all 
restraint and permitted to go where she pleased, the Court said, 

In cases of habeas corpus directed to private persons, “to 

} bring up infants’, the Court is bound, ex debite justitiae, to 

set the infant free from an injurious restraint, but they are not 

bound to deliver them to anybody nor to give them any privilege. 


This must be left to their discretion, according to the circum- 
) stances that shall appear before them. 


The true rule is . . . “that the Courts are to judge upon the 
circumstances of the particular case; and to give their direction 
) accordingly”. 


In the present case, there is no reason for the Court to de- 
liver her to her father. She has sworn “to have received ill usage 
from him, before she was at all put out apprentice’: and whilst 
she was with Bates, her master, it appears that her father seldom 
or ever came near her, or even gave her either advice or 
reprimand. .. . 
During the nineteenth century the philosophy of special 
' treatment for juveniles gradually took shape and form. In 
New York City in 1825, in Pennsylvania in 1826, and in several 
other states in the following years, Houses of Refuge were 
established. They were established to receive children who 
were incorrigible or were law violators, to provide them with 
care, discipline and training. Commitments to these houses 
) were made by Courts, Mayors, Aldermen, Justices of the 
Peace and even managers of the houses themselves. Almost 
immediately, suits were filed to discharge children from these 
institutions, usually setting up that the statutes authorizing 
commitment to the Houses of Refuge without a trial by jury 
were unconstitutional. One of these which has been frequently 
) cited is the Pennsylvania case of Ex parte Crouse, 4 Wharton 
9 (1839). In this case the Supreme Court of Pennsylvania 
erected a milestone in the application of the doctrine of parens 
patriae for the protection of delinquent children. The Court 
said, 








The House of Refuge is not a prison, but a school, where 
) reformation, and not punishment, is the end. It may indeed be 
used as a prison for juvenile convicts who would else be com- 
mitted to a common gaol; and in respect to these, the constitu- 
tionality of the act which incorporated it, stands clear of contro- 
versy. It is only in respect of the application of its discipline to 
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subjects admitted on the order of the court, a magistrate or the 
managers of the Almshouse, that a doubt is entertained. The 
object of the charity is reformation, by training its inmates to 
industry; by imbuing their minds with principles of morality and 
religion; by furnishing them with means to earn a living; and 
above all by separating them from the corrupting influence of 
improper associates. To this end may not the natural parents, 
when unequal to the task, or unworthy of it, be superceded by 
the parens patriae, or common guardian of the community? It is 
to be remembered that the public has a paramount interest in the 
virtue and knowledge of its members, and that of strict right, the 
business of education belongs to it. That parents are ordinarily 
entrusted with it is because it can seldom be put into better 
hands; but where they are incompetent or corrupt, what is there 
to prevent the public from withdrawing their facilities, held, as 
they obviously are, at its sufferance? The right of parental con- 
trol is a natural, but not an inalienable one. It is not excepted by 
the declaration of rights out of the subjects of ordinary legisla- 
tion; and it consequently remains subject to the ordinary legisla- 
tive power which, if wantonly or inconveniently used, would 
soon be constitutionally restricted, but the competency of which, 
as the government is constituted, cannot be doubted. As to the 
abridgment of indefeasible rights by confinement of the person, 
it is no more than what is borne, to a greater or less extent, in 
every school; and we know of no natural right to exemption 
from restraints which conduct to an infant’s welfare. Nor is 
there a doubt of the propriety of their application in the par- 
ticular instance. The infant has to be snatched from a course 
which must have ended in confirmed depravity; and not only is 
the restraint of her person lawful, but it would be an act of 
extreme cruelty to release her from it. 


For thirty years the case of Ex parte Crouse seemed to 
be accepted as a sound statement of the law. In 1869 cases 
were filed in both Maryland and Ohio seeking to release 
children who had been committed to Houses of Refuge. In 
Maryland it was the case of Roth vs. House of Refuge, 31 
Md. 329. The Court there held that the lower Court did 
have authority to hear and dispose of the matter, but since a 
grave constitutional question was involved, to-wit: the power 
of the Justice of the Peace to commit and of the Managers 
of the House of Refuge to detain minors, the Court felt it 
proper to observe that the power conferred on the Justice of 
the Peace and the Managers of the House of Refuge was not 
in conflict with the declaration of rights or the constitution of 
the State of Maryland. The Court concurred in the reason 
and judgment of the Supreme Court of Pennsylvania in the 
case of Ex parte Crouse. 
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In Ohio it was the case of Prescott vs. State, 19 O. S. 
184 (1870). Benjamin Prescott, a fourteen-year-old boy, was 
found by the Grand Jury in Van Wert County to have burned 
a barn. They further found that he was vicious and incor- 
rigible and a suitable person to be committed to the guardian- 
ship of the directors of the House of Refuge or to the Reform 
Farm in Ohio. Such finding was in accordance with the law, 
and no indictment was returned. The boy was committed to the 
Reform Farm, and subsequently the matter was heard on a writ 
of habeas corpus. The Supreme Court said, 


It is neither a criminal prosecution nor a proceeding, accord- 
ing to the course of the Common Law, in which the right to a 
trial by jury is guaranteed. The proceeding is purely statutory; 
and the commitment in cases like the present is not designed as a 
punishment for crime, but to place minors of the description and 
for the instances specified in the statutes under the guardianship 
of the public authorities named for proper care and discipline, 
until they are reformed or arrive at the age of majority. The 
institution to which they are committed is a school, not a prison; 
nor is the character of their detention affected by the fact that 
it is also a place where juvenile convicts may be sent who would 
otherwise be condemned to confinement in the common jail or 
the penitentiary. 


The denial of the writ was affirmed. 


Another case in Ohio went to the Supreme Court of the 
state a few years later (1881). This was House of Refuge vs. 
Ryan, 37 Ohio State 197. The defendant, Ryan, filed a peti- 
tion for writ of habeas corpus saying he was the father of three 
children, all under the age of six; that their mother was 
deceased and that these children were taken from his home 
and committed by a Justice of the Peace to the House of 
Refuge without notice to him. In the lower Court it was not 
made to appear that the father was a proper person to have 
the children, but they were ordered returned to him for the 
reason that they had been taken and committed to the House 
of Refuge without notice to the father. The Supreme Court 
said, 

The commitment is not designed as a punishment for crime 

but to place destitute, neglected and homeless children and those 

who are in danger of growing up idle and vicious members of 

society under the guardianship of the public authorities for their 

proper care and to prevent crime and pauperism. As to such 


infants it is a home and a school, not a prison . . . The authority 
of the State as parens patriae to assume the guardianship and 
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education of neglected, homeless children, as well as neglected 
orphans is unquestioned. The institutions of public charity for 
this purpose in this state are a subject of just pride to every 
citizen. The provisions of law under which these institutions are 
maintained should receive such a construction as will not defeat 
their humane intention. 


The Court found that while it would be proper to give notice 
to a parent before making an order, the statute did not require 
it, and the judgment of the lower Court was reversed. The 
children were returned to the House of Refuge. 


In his book entitled “Juvenile Courts in the United States: 
Their Law and Practice,” Mr. H. H. Lou said (pp. 4-5) : 


That the juvenile court is of chancery origin has been stated 
by many writers on the Juvenile Court and has been affirmed by 
the overwhelming weight of opinion of courts of last resort. 
It has been generally maintained that the Juvenile Court is but 
an embodiment in the law and in a specific institution of an 
ancient doctrine and of modern menthede in the exercise of the 
power of the state as the ultimate parent of the child. 


There can be but little, if any, doubt that our Juvenile 
Courts acting as agents of the state, so far as neglected and 
dependent children are concerned, are exercising the same 
power that the Lord Chancellor exercised in the Chancery 
Court of England. But what of the delinquents? Does our 
method of handling delinquents derive from the Chancery 
Court on the theory that it had the power to control the train- 
ing and education of children? As to this, Mr. Lou says 


(p. 5): 


The inclusion of delinquent children has been generally 
accepted as merely a logical extension of oe aay og of chan- 
cery and of guardianship which was applied in the court of 
chancery. 


Death sentences and life imprisonments were not in- 
frequent for young children even within the last two hundred 
years. Many children were committed to penitentiaries at the 
age of twelve, and were forty or fifty years old when released. 
The old criminal law did not differentiate in the punishment of 
children or adults if the children had reached the age when the 
law clothed them with legal responsibility, usually seven years. 

In England within the last one hundred years, children 
have been hanged for what we now regard as trivial offenses, 
and at a somewhat earlier period, there were two hundred 
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capital offenses with the law making little or no distinction 
between child and adult offenders. In 1828, the State of New 
Jersey hanged a boy of thirteen for an offense committed 
when he was twelve. Numberless children have been tried 
in this country as ordinary criminals and imprisoned in adult 
penitentiaries. 


A little over one hundred years ago when a twelve-year- 
old boy was sentenced to be hanged, the reporter covering the 
event preserved the sentiment of the occasion in a little verse. 


“When he was sentenced at the Bar, 
The Court was drowned in tears, 
To see a child so soon cut off 
All in his tender years.” 


But it was found that intelligence, not tears, must solve 
the problem. The harsh, cruel and sometimes barbarous prac- 
tices of the old criminal law began to bother the consciences 
of people. Dean Roscoe Pound says that the Juvenile Court 
came into existence because a few socially-minded judges re- 
volted against imposing sentences on children which were 
intended for adults. Society came to realize that it needed a 
more informal tribunal equipped to analyze the problems of 
children and prescribe effective treatment—ef fective to correct 
and cure, rather than to punish. Society also came to realize 
that justice for children is not symbolized by a blindfolded 
goddess dealing out the same punishment for the same offense, 
regardless of cause or need, but is symbolized by a goddess with 
blindfold removed, with a microscope and test tube in her 
hands, so as to see and understand the total situation and work 
out a plan that will correct and rehabilitate the child. 


The Hon. Arlos J. Harbert of Clarksburg, West Virginia, 
in an address entitled, ‘“The Juvenile Court: A Neglected 
Child,” contrasted the philosophy of the criminal law and that 
of the juvenile law very well when he said, 


The old criminal law concentrated upon exacting a penalty 
for a specific offense. The law governing juvenile offenders 
is interested in the specific offense only to the extent that it 
throws light upon the total situation. A criminal trial is a contest 
of wits. A juvenile hearing is a careful and exhaustive study of 
the character and capacities of the child and his environment, 
whereby it is often discovered that his asset value exceeds the 
liability of his faults. If you propose to do something to a child 
because of something he has done, then you have a criminal 
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court; if you intend to do something of a constructive nature for 
him because of what he is and what the needs, then you have a 
Juvenile Court. 


After these considerations, I believe it begins to become 
plain that while our modern juvenile laws had their origin in 
the Chancery Courts, where dependent and neglected children 
were provided for, there has been added the cases of delinquent 
children which were formerly handled in criminal courts. These 
modern laws generally provide that children shall be housed 
and transported separate from adults; that their matters are 
to be heard informally and not in courtrooms used for the 
hearing of criminal cases; that probation shall be used fre- 
quently, and if institutional placement is necessary, it shall be 
in institutions operated for children only. It is the broad pur- 
pose of these laws to rehabilitate children and save them from 
becoming adult criminals, rather than to punish them for their 
misdeeds. This can best be accomplished by keeping the child 
in his own home under the supervision of a probation officer 
or probation counsellor. It is essentially the exercising of an 
equitable jurisdiction, rather than the enforcement of criminal 
laws. The basic philosophy of Juvenile Court Law was well 
stated by Judge Sater of the United States District Court for 
the Southern District of Ohio, in the case, Ex parte Januszew- 
ski, 196 Federal 123 (1911), when he said, 


His commitment was not designed as and is not a punish- 
ment for crime, but to place him under suitable guardianship 
for proper care and discipline until he is reformed, or arrives at 
the age of majority . .. The purpose of the statute is to save 
minors under the age of seventeen years from prosecution and con- 
viction on charges of misdemeanors and crimes, and to relieve 
them from the consequent stigma attaching thereto; to guard and 
protect them against themselves and evil-minded persons sur- 
rounding them; to protect and train them physically, mentally 
and morally. It seeks to benefit not only the child, but the com- 
munity also, by surrounding the child with better and elevating 
influences and training it in all that counts for good citizenship 
and usefulness as a member of society. Under it, the state, which 
through its appropriate organs is the guardian of the children 
within its borders, assumes the custody of the child, imposes 
wholesome restraints and performs parental duties, and at a time 
when the child is not entitled, either by the laws of nature or of 
the state, to absolute freedom, but is subjected to the restraint 
and custody of a natural or legally constituted guardian to whom 
it owes obedience and subjection. It is of the same nature as 
statutes which authorize compulsory education of children, the 
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binding of them out during minority, the appointment of guard- 
ians and trustees to take charge of the property of those who are 
incapable of managing their own affairs, the confinement of the 
insane, and the like. The welfare of society requires and justifies 
such enactments. The statute is neither criminal nor penal in its 
nature, but an administrative police regulation. 


Thus has the history of the treatment of children de- 
veloped, and such is the philosophy of our present day treat- 
ment—individualized treatment using every professional skill 
available to find the real cause of the trouble, followed by a 
process calculated to remove the trouble. 


JUVENILE COURT PROCEDURES 


There may be at least three kinds of hearings after the 
child is referred to Court: 


1. A preliminary screening by a counselor to determine 
whether the child should be held in detention or 
returned home. 


2. A preliminary review of the facts to determine 
whether an affidavit should be filed, or whether the 
case should be disposed of without a formal filing. 


3. The formal hearing before the Judge or Referee in 
those cases where an affidavit has been filed. 


The preliminary hearing or screening should be held as 
soon as possible after the child is referred to the Court. Its 
purpose is to determine whether it is necessary to detain the 
child, or whether he can safely be returned to his home until 
an investigation can be made and the child and his parents can 
be brought into Court for a review or hearing. This, of course, 
does not apply to those cases in which a child is ordered into 
Court and not taken into custody. The matters to be con- 
sidered at this time are, (1) will he be available when wanted, 
(2) will allowing him to go home be dangerous to himself 
or others, (3) is he apt to cause trouble or commit more 
delinquent acts. If it appears probable that he will be available 
when wanted and will not get into further difficulties, he should 
be released to his parents, guardian, or custodian. Sometimes, 
but rarely, because of community feeling or because of threats 
against the child, he should be held for his own protection. 
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Some judges prefer to conduct these hearings themselves and 
have each newly-detained child brought before the judge per- 
sonally. Others prefer to delegate this to one or more members 
of the staff and have the determination made immediately 
when the child is brought to the Court. Size of staff, volume 
of cases, and physical facilities may help to determine which 
method is best in any particular Court. Other matters which 
may be considered in determining whether the child should or 
should not be held in custody are, (1) the nature of the com- 
plaint, (2) whether the child belongs in or is a resident of the 
local community, (3) whether the Court has a previous record 
of misconduct of the child or of his neglect, and, (4) whether 
his supervision is adequate. Sometimes a telephone call or two 
to the police, the sheriff, the school principal, the parents or 
their pastor may be helpful in deciding whether to detain or 
not to detain. 


The second hearing may be one at which the acts com- 
plained of are reviewed with the parents and the child. A 
notice is sent to the parents to appear at a stated time and to 
bring the child with them, if he has been allowed to remain 
in the home. The complainant is also invited to be present. 
If the child admits the truth of the allegations of the complain- 
ant, and the damages, if any, are agreed upon and arrange- 
ments made for payment or for restitution, the referee or 
officer conducting the hearing will determine whether an 
affidavit shall be filed, or whether he shall proceed non- 
judicially. Before deciding upon the latter, he should have 
determined the cause of the offense and be prepared to offer 
some constructive suggestions to the parents as to preventive 
or corrective measures to be taken by them. Both the child 
and the parents should be admonished and warned about fur- 
ther misconduct. A high percentage of cases can be effectively 
disposed of in this way with small likelihood of the child ever 
getting back into the Court. 


The third kind of hearing is that before the Judge or a 
Referee, and is usually a final hearing. Some laws provide for 
the appointment of Referees who may hear all of the facts and 
then make a recommendation in writing to the Judge. If there 
is an objection by a child, his parents or their attorney to a 
Referee hearing the case, it should be set before the Judge. 
Also, if there is an objection after the hearing by the Referee, 
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the Judge should re-hear the matter, provided the objection is 
seasonably made. Referees should be either attorneys or well- 
trained social workers, and should conduct the hearing in the 
same manner as the Judge. 


At least four different matters may be of interest in 
considering the final hearing before the Judge: 

1. Where held. 

2. How conducted. 

3. Elements to be considered. 

4. Disposition. 


Some laws provide that the cases of juveniles shall be held 
in a room other than that used for hearing criminal cases, if 
practical (R. C. 2151.24). 

The ideal room for hearing juvenile matters is one large 
enough to seat from 12 to 15 people comfortably, all on one 
level with the Judge seated at a desk or at a table, with the 
others before him or around the table. Any semblance to a 
criminal courtroom should be avoided. Every attempt should 
be made to create an informal atmosphere. It is helpful if the 
room can be carpeted and equipped with drapes at the windows. 
Tasteful decorations can be used, but should be kept simple. A 
clean 50-star flag placed in a base back of the Judge’s position 
is effective. 

Most Juvenile Courts are located in the county court 
house and have available only the Judge’s office and the court- 
room for hearing cases. If this is the case, it is preferable 
to hear juvenile matters in chambers. Sometimes there are so 
many people involved that there is no choice but to hear the 
matter in the courtroom. The Judge should then have a desk 
or table placed on the same level as the parents, the child 
and the witnesses, all of whom should be placed in front of 
the Judge and reasonably close to him and to each other. Some 
Judges find it very helpful to talk to each child separately and 
alone before the hearing, either in chambers or in a small ad- 
joining room set up for that purpose. This is a good practice 
and oftentimes leads to a better understanding by both Judge 
and child, and also to more cooperation on the part of the child. 

The hearing should be held in private, i. e., outside of the 
presence of all who have no legitimate interest. Complainants, 
the family’s pastor, their attorney and witnesses should cer- 
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tainly be admitted. The Judge’s relationship with the press and 
other news media should be such that they can be permitted 
to sit in on any case of great public interest, with the assurance 
that their coverage will not be detrimental to the child. Of 
course, no pictures of the hearing should be permitted. 


Attorneys-at-law appear representing the child and his 
family in only a small percentage of cases. Good attorneys can 
be of tremendous assistance to the Court, if they are really 
interested in the best interests of the child. For many parents, 
this is their first and only appearance in a Court of any kind. 
They are afraid of what may happen and want to do every- 
thing possible for their child. A good attorney can interpret 
to them what the Court is trying to do and later explain to 
them what has been done. Having chosen and employed him 
and having confidence in him, they are more apt to accept his 
explanation of the proceeding and the disposition. The Judge 
should welcome such an attorney and enlist his help in arriving 
at the best result for the child, since every practicing attorney 
is an officer of the Court. If on the contrary, an attorney ap- 
pears solely to get for the parents what they desire, without 
regard for the best interests of the child, his presence can make 
the hearing more difficult, and a more formal procedure may 
be helpful. Technical questions and objections can be disposed 
of easier with the more formal procedure. A conference with 
the attorney, before the hearing, may be found to be very help- 
ful if any difficulty is anticipated. 


As the child and his parents come before the Judge, the 
Probation Officer should first introduce them to him. The 
Judge should courteously acknowledge the introduction and 
attempt to put them all at ease, but should avoid giving the 
impression that he is treating the matter lightly. The Proba- 
tion Officer should then state the alleged offense and give all 
of the facts found by him in his investigation. At this point 
the Judge should ask the child if these statements are true. 
In almost all of the cases, the juvenile admits the offense 
charged, but may wish to deny some particular statements. 
He should be given full opportunity to give his version of what 
was done and what happened. Usually the Probation Officer 
has reported the facts given him by the juvenile at their various 
conferences, and there is no dispute of fact. The Probation 
Officer should then proceed to give to the Court the record of 
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any prior offenses and their dispositions, the school record, the 
detention record, if any, and the attitude of the child. The 
Judge should then make further inquiries of the child and 
should take the opportunity of explaining to the child and the 
parents what the purpose of the Court is, and that the child is 
not being charged as a criminal. The parents should be given 
full opportunity to make any statements or ask any questions 
that they may wish. Prior to the hearing, the Judge should have 
read the entire record, if possible, and should have it before 
him at the hearing. In addition to the matters mentioned by 
the Probation Officer, the record should contain the family 
history, such as place of origin, education, divorces, number of 
other children, employment, arrests and convictions. It should 
also have any available information as to the child’s health, 
his mental and physical condition, and any other information 
thought pertinent. His interests outside of home and school, 
his relationship with his peers, and the use of his leisure time 
may often be revealing. Positive or good qualities should be 
pointed out, as well as negative ones. If a psychological ex- 
amination has been made, the results should be in the record. 


In the event the child denies the offense charged, it be- 
comes necessary to proceed more formally. The Court must 
then proceed to determine two things, (1) jurisdiction, (2) 
whether the child is delinquent, dependent, or neglected as 
charged. In determining jurisdiction, the Court must inquire, 
(1) where the event occurred, i. e., venue, (2) whether the 
alleged offender is under 18 years of age, (3) whether the 
acts complained of bring him within the purview of the laws 
respecting juveniles and, (4) whether all necessary parties 
have been properly served with notice. If it is established that 
the Court has jurisdiction to hear the matter, it may then 
proceed to hear the evidence. Witnesses should be sworn, and 
after preliminary questions are asked by the Judge to estab- 
lish their identity, they may be allowed to testify in narrative 
form. The Judge should be careful not to assume the role 
of prosecutor, but should feel free to pursue any line of ques- 
tioning in order to clarify facts in his own mind. He should 
be careful to rule out hearsay. If the child, his parents, or 
attorney request that a record be made, it should be granted 
without question. In some instances it is wise to make a record, 
even though it is not requested and may never be transcribed. 
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The attorney for the child and his family have the right to 
cross-examine the witnesses who testify, and also have the 
right to introduce any competent evidence to show that the 
allegations are untrue. There is no right to a trial by jury. 
Since there is no prosecutor, it is the function of the Probation 
Officer to have present the witnesses necessary to establish 
the charges and to introduce them to the Court. 

While the proceeding has been universally held to be a 
civil rather than a criminal one, it is essential that all rights 
of the child and his family should be protected. If the family 
and child are not represented by counsel, they should be in- 
formed that they may employ counsel, if they wish. They 
should also be informed of their right to testify and to call 
other witnesses; also that the child is not compelled to testify 
against himself. If they need time to procure counsel or to 
bring in witnesses, such time should be given them, and the case 
continued. 

After all of the witnesses have been heard and all of the 
evidence fully considered, the Judge should announce his find- 
ing, i. e., whether the child is or is not delinquent, neglected, or 
dependent. If the allegations in the affidavit are not sustained, 
it should be dismissed. Being a civil action, the quantum or 
degree of proof required has been generally held to be a pre- 
ponderance only. There has been some question of this, how- 
ever, and while none would require proof beyond a reasonable 
doubt, there are many who feel that the child should be given 
the benefit of a doubt, and that proof of delinquency, where 
that is charged, should be at least clear and convincing. This 
would seem to be a fair standard. 


If there is a finding that the allegations in the affidavit 
are correct, there remains only the final step in the hearing 
before the Judge, the disposition. This is the culmination and 
usually the most important part of the hearing. It determines 
where the child shall live, with whom, and what training or 
treatment will be available to or for the child. 


There are two major goals to be attained in making 
disposition. (1) how can the child be best protected or cor- 
rected, (2) how can the community be best protected. Usually 
the first is the more important consideration, but in some in- 
stances of long continued or violent cases of delinquency, the 
second may become of equal importance. The law gives to 
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the Juvenile Court Judge a very broad discretion in the matter 
of the disposition of children, recognizing that it is a treatment 
process and not just a matter of retribution or punishment. 
Each disposition must be made in the light of the needs of that 
particular child, and that is why it is spoken of as individualized 
justice. The Court is not limited to certain sentences or dis- 
positions based on the offense, as is usually true in a criminal 
case. This presupposes, of course, that the Judge is fully 
acquainted not only with the offense, but with the entire back- 
ground of the child, including his home, his training, his ability, 
his attitude, his concept of himself, and the likelihood of his 
accepting correction or change in his habits. It also presupposes 
that the Judge is fully aware of all of the resources available 
to him or what alternatives he has. Sometimes these resources 
are very limited, and the Judge has only one or possibly two 
alternatives. 


The first place to be considered in planning for the child 
is his own home under the supervision of a Probation Officer. 
Most children are much better off in their own home, if 
there are any strengths there at all. Even a relatively poor 
home is usually better for the child than an institution. Many 
homes, even though they may have glaring weaknesses, can be 
bolstered and supported by a Probation Officer, or by com- 
munity agencies such as the Child Welfare Board, a Family or 
Children’s Agency, Public Health Nurses, or a church, to the 
extent that the child can adjust and continue in the home as a 
part of the family. This is greatly to be desired and should be 
abandoned only after thorough examination. 


The next place to consider is placement in a relative’s 
home. If an older brother or sister, an uncle or aunt, or a 
grandparent has a home available that shows enough strength 
and stability that it can provide for the needs of the child, it is 
far better to place him there among his own relatives than with 
strangers. Sometimes the location of that home may be im- 
portant, as for instance in another town, or in a rural com- 
munity, or even another state. A child’s ego may be helped im- 
mensely by giving him the feeling that he has good and ac- 
ceptable people in his own family to protect and help him, and 
in that way contribute much to his treatment or rehabilitation. 


Oftentimes a carefully selected and good foster home can 
meet the needs of a child, particularly if he is a neglected or 
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dependent child or is only mildly delinquent. Sometimes it is 
a fine line between neglect and delinquency. Home life is so 
important to every child, that he should be kept in a private 
home and have the opportunity of sharing in the life of a home, 
if it is at all feasible. Usually a County Child Welfare Board 
is prepared to take only dependent or neglected children, and 
they can usually be placed in foster homes. Sometimes such 
boards can be of great assistance to the Court in placing and 
supervising mildly delinquent children also, and this is a valu- 
able resource. 


Some children who cannot adjust in their own home and 
have no other home available to them can profit greatly by 
being placed in a private school. There is a great variety of 
these schools, and many are designed and staffed for particular 
types of children. Some are prepared to take children with a 
tendency toward mental illness, others children with behavior 
problems. Some are set up for subnormal children, and others 
for children who are just slow learners. There are military 
schools, where discipline is emphasized, and girls’ schools that 
more nearly approach the ideal of finishing schools. The Judge 
and his staff should know something of the various schools 
available and the aims, purposes, and strengths of each. 
Selecting the right school and preparing the child for accept- 
ance of his placement there is most important, and oftentimes 
demands expert or professional experience. The Juvenile 
Diagnostic Center can be most helpful in suggesting the type 
of school indicated in a particular case, and many times can 
suggest a certain school that is equipped to meet the needs of 
the particular child. These schools, of course, want a complete 
summary of the child’s case, including family history and the 
report of any psychological examination made. There are 
many more and a wider variety of schools for boys than 
for girls. 


In Ohio most of the schools available for girls are church- 
operated by the Catholic church or some of its orders. They 
give good training and discipline and are moderate in price. 
Ohio has several schools for boys and there are numerous 
schools for boys in surrounding states. Some of these schools 
are quite expensive, costing as much as $6,000 per year. The 
more expensive ones offer many services, are designed for 
the most difficult cases, and usually are thoroughly staffed with 
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teachers, social workers, psychologists, and psychiatrists. 
Parents should be required to pay the tuition, board, and room 
in these private schools, or at least participate insofar as they 
are able. Some Courts have a very sizable amount included 
in their budget each year for those cases in which the parents 
cannot pay. This is a legitimate expense in the operation of 
the Court and is limited only by the need and the amount of 
money available. In many cases it is advisable to keep a child 
in a school for two years or more. Such training may thereby 
become quite expensive. 


Commitment to the state operated Boys’ or Girls’ In- 
dustrial School is oftentimes used as the easy way out. This 
is not justifiable. The same test should be applied in consider- 
ing commitment there as is applied in the consideration of any 
other resource, that is, what is best for the child. The Court 
should not encumber itself with any cliches or hard and fast 
rules, such as “‘probation is for first or second offenders only,” 
or, “certain offenses automatically call for commitment to the 
state school.” Sometimes a situation may present itself that 
requires a commitment to the state school the first time a 
child is before the Court, and in other cases such commitment is 
not indicated, even though the child has been referred to the 
Court many times. It should depend in every case upon the 
need of the child himself and the need for protection of the 
community. 


It should be made very clear to the child and to his family 
that the state school is not a penal institution but a school, and 
that he is being sent there for the purpose of obtaining some 
discipline and training that the Court feels he needs. It should 
be explained too that he is not being sentenced to a definite 
term as a criminal might be, but is being turned over to the 
State of Ohio, and that the Court loses all jurisdiction of him 
while he is under state control. It should also be impressed 
upon him that his stay there will depend largely on his accept- 
ance of the program of the school, and his willingness to try 
to profit from the training given. Questions should be invited 
and answers should be frankly and honestly given, as many 
people, including both child and parents, have been given com- 
pletely erroneous impressions from uninformed people. If it 
is at all possible, some counselling should be given to the 
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parents during the time the child is in the school, in an effort 
to make the home a better place to which the child may return. 

Three other items in connection with disposition should 
be briefly noted. First is the removal of privileges. The best 
example of this is the removal of the right to drive when the 
offense is one having to do with operating an automobile. One 
should be careful, however, that the denial of a privilege should 
have some relation to the offense. A denial of the right to 
drive when the child has been involved in petty thievery or a 
sex offense will probably not be accepted by either child or 
parents, and will not tend to eradicate the cause of the offense. 
There should be a direct relation between the offense and the 
attempted cure. 


Second is the suspended commitment. This is a perfectly 
valid form of disposition and may be used very effectively in 
certain cases. It should not be used merely as a threat, and 
unless the Court is prepared to put it into effect in the event 
of future misbehavior, it should not be used at all. On the 
other hand, the Court should not hesitate to continue the 
suspension if the later misbehavior is such as not to warrant 
a commitment when considered along with all that has gone 
before. A child with a suspended commitment may be respond- 
ing very well to probation and then make some slight mistake 
that gets him back into Court, in which event a commitment 
might be very unfair. 


Threats as such should never be used. Calmly and dis- 
passionately pointing out to a child and his parents what 
continued misconduct will lead to, and what action the Court 
will inevitably have to take, cannot be considered as threats 
but only as explanation that is due to the child and his family. 
Moralizing or preaching is usually ineffective, and it is recom- 
mended that it be avoided. 


Third, the matter of restitution may be an important 
part of disposition and should be used with a careful discretion. 
Its principal value is to bring home to the child that he must 
be responsible for his own acts, and that when he has caused 
damage or harm to another, he must bear the cost. It is im- 
portant, therefore, that it be established that the child’s act 
was the cause of the damage and that the amount of the dam- 
age be carefully fixed. If the child is called upon to make 
restitution or pay damages for which he is not responsible he 

















1961] JUVENILE COURTS 171 


knows that the disposition is unfair and instead of correcting 
him it may well cause him to become so resentful that he be- 
comes involved in further and more serious delinquencies. 
Restitution or payment of damages should be used only as a 
part of the correction process and not as a substitute for a 
civil action, and it should always be fixed at an amount within 
the means of the child or his family. Trying to make a family 
pay damages caused by a child when such payment is not within 
their means may cause many other and more serious problems. 


Finally, if he is to be most effective, the Judge must give 
to the child and his parents the feeling that he is wise and 
fair; that he is not deciding the case out of anger or with a 
motive of vengeance against either child or parents; that he is 
serving as a patient and sympathetic person trying to plan 
fairly and realistically for the best interests of the child. If the 
Judge really sees himself in that light and feels that way in his 
heart, he will, with few exceptions, convey this feeling to the 
parents, and they will respond accordingly. 

















Board of Education’s Right to 
Regulate Married Students 
Legal Complications of High School Marriages 


E. C. BOLMEIER 


Census reports reveal that teen-age marriages have been 
increasing steadily during recent years. Many of these mar- 
riages occur before graduation from high school. Consequently 
the boys and girls involved either drop out of school before 
graduation or continue to attend school as married students. 
In either case the board of education is confronted with a prob- 
lem that frequently leads to controversy and even litigation. 

The school boards’ concern over the increase of student 
marriages and the problems arising therefrom is evidenced by 
the numerous written or unwritten policies designed to regulate 
school attendance of the married students in one manner or 
another. Some of the boards’ regulations on the student mar- 
riage issue are so severe and objectionable that they are chal- 
lenged by court action. 

At least seven cases concerning regulations of married 
high school students have reached the higher state courts. In 
all probability a number of other cases on the issue have been 
resolved in the lower courts. Two of the higher court cases 
grew out of situations in which the school authorities attempted 
to apply the compulsory school attendance laws to students who 
married. Three cases developed as a result of the school 
board’s attempt to prohibit the attendance of students because 
of their marriage status. The two most recent state supreme 
court cases involving married high school students resulted 
from school board policies which sought neither to compel nor 
to prohibit attendance, but rather to limit the school activities 
in which the married high school students might participate. 


Regulations Designed to Compel Attendance 
of Married Students 


Although there has been no litigation at the higher court 
level involving truancy of married high school boys, there have 
been two cases resulting from attempts to apply the compulsory 
school attendance regulations to married girls. 
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The first of such cases arose in the state of Louisiana 
where a 15 year old girl discontinued attending school after 
becoming married.’ Because of her alleged truancy, the girl 
was committed to the State Industrial School by order of the 
Juvenile Court. In refusing to attend the school, the married 
girl contended that she could not legally be required to at- 
tend school because she was legally married and therefore 
“emancipated.” 


The case was appealed to the Louisiana Supreme Court 
where it was ruled that marriage does emancipate a minor 
female and accordingly releases her from school attendance. 


An aggravated complication of this case was caused by 
the marriage taking place at an age earlier than that sanctioned 
by law. The girl was only 15 years of age when married, 
despite the fact that the Louisiana law stipulated that a mar- 
riage ceremony, by officials, of females between the ages of 
14 and 16 was prohibited. Nevertheless, the court reasoned, 
that once performed, a marriage becomes valid (if there are 
no legal impediments other than age) and that “the female 
minor thus married enjoys the status of a wife and has the 
right to live at the matrimonial domicile of her husband . . .” 


In rendering its decision, the court apparently was looking 
ahead to future potentialities—as is reflected in its concluding 
statement: ‘“The wife, in the event there should be a child in 
the family, could hardly be expected to attend school during 
the weeks preceding or following its birth.” 


The other case, resulting from an attempt to apply the 
compulsory school attendance law, was tried also in the 
Supreme Court of Louisiana.? As in the earlier and somewhat 
similar case, the lower court decided that because of truancy 
a young married girl (age 14) was delinquent, and was ac- 
cordingly ordered to attend the State Industrial School for 
Girls. On appeal to the state supreme court, however, it was 
ruled that, as was held in the earlier case, the girl could not 
legally be required to attend school, by virtue of the fact that 
she was “irrevocably emancipated.” 


; The court contended that, having acquired the status of 
a wife, it was “not only her right but also her duty to live with 





1. State of Louisiana v. Priest, 210 La. 389, 27 So. 2d 173 (1946). 
2. In re State in Interest of Goodwin, 214 La. 1062, 39 So. 2d 731 (1949). 
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her husband at their matrimonial domicile and to follow him 
wherever he chooses to reside.”’ 

The court expressed sympathy for the trial judge’s 
‘deep conviction of the tragedy inherent in the marriage of 
girls of tender years and his skepticism of any ultimate good 
resulting therefrom,’ but nevertheless emphasized the fact 
that ‘‘under our system of government the matter of fixing the 
public policy . . . with respect to the age at which people may 
or may not marry as well as fixing the status of marriages 
in violation thereof lies exclusively within the province of the 
legislative branch.” 


Regulations Designed to Prohibit Attendance 
of Married Students 


The two earliest higher court cases involving married 
high school students were decided in 1929. They grew out of 
school board regulations designed to prohibit married girls 
from school attendance. Not until 1957 was another such case 
reported. 

The facts of the first case in this category indicate that 
the school trustees of Moss Point, Mississippi, adopted an 
ordinance, barring from schools married students, even though 
in all other respects they might be eligible to attend.* Subse- 
quently, a young girl, 15 years of age and married, but other- 
wise eligible, applied for admission and was enrolled, but when 
it was discovered by the superintendent that she was married, 
she was denied admission. 

In deciding the case, the court recognized the necessary 
authority of school boards to determine “what things are 
detrimental to the successful management, good order, and 
discipline of the schools in their charge, and the rules required 
to produce those conditions.’’ The court’s assumed responsi- 
bility was to determine the reasonableness of the board’s rules. 

The court voiced the opinion that, in this case, the 
ordinance in question was “arbitrary and unreasonable, and 
therefore void.” It rejected the board’s contentions: “that 
married students are detrimental to the good government and 
usefulness of the school; that marriage emancipates a child 
from all parental control of its conduct, as well as such control 









3. McLeod v. State of Mississippi, 154 Miss. 468, 122 So. 737 (1929). 
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by school authorities; that the marriage relation brings about 
views of life which should not be known to unmarried children.” 

In its concluding remarks, the court asserted that: “Mar- 
riage is a domestic relation highly favored by law. When the 
relation is entered into with correct motives, the effect on the 
husband and wife is refining and elevating, rather than de- 
moralizing. Pupils associating in schools with a child occupying 
such a relation, it seems, would be benefited instead of harmed. 
And, furthermore, it is commendable in married persons of 
school age to desire to further pursue their education, and 
thereby become better fitted for the duty of life.” 

The reported facts of the second case in this category 
reveal that a plaintiff's daughter was enrolled in the public 
high school as a sophomore and had completed the first semes- 
ter, at which time she left school.* She re-entered a year later 
as a married person, and was accordingly advised that she 
would no longer be allowed to attend school. 

Apparently the main reason for the board’s refusal to re- 
admit the married girl was because of alleged immorality. 
She had given birth to a child conceived out of wedlock. More- 
over, the board charged that she no longer lived with the 
father of the child, but associated with other men and attended 
social parties. 

On the basis of the record submitted, however, the court 
found insufficient evidence to warrant the board’s exclusion of 
the girl from the public schools. The court contended that 
the mere fact that the girl desired to attend school was of 
itself an indication of character warranting favorable con- 
sideration. 

In conclusion the court asserted that ‘Her child was 
born in wedlock, and the fact that her husband may have 
abandoned her should not prevent her from gaining an educa- 
tion which would better fit her to meet the problems of life.” 

In another case, somewhat later (1957), a school board 
rule prohibiting school attendance of married girls for a 
limited time was upheld by the Supreme Court of Tennessee.® 

Here a board adopted a resolution in which it was recited 
that “there has arisen a serious problem concerning the mar- 





ona Nutt v. Board of Education of City of Goodland, 128 Kan. 507, 278 P. 1065, 
iia State v. Marion County Board of Education, 202 Tenn. 29, 302 S.W. 2d 57 
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riage of high school students,” so that in the opinion of the 
board, the practice was “detrimental to the progress and gen- 
eral well-being of the operation of the schools.” 


Accordingly it was resolved that any student marrying 
during the school term would automatically be expelled for 
the remainder of that term. This resolution was promptly 
made known to the students. Nevertheless, shortly thereafter 
an 18 year old girl married with the expectation that she would 
be permitted to attend school for several more months so that 
she might graduate at the end of the term. In accordance with 
the terms of the resolution, the board promptly forbade her 
the privilege of attending school for the remainder of the 
school year. She was advised, however, that she would be 
permitted to re-enter the next school year. A writ of mandamus 
to immediately have the girl restored to enrollment so that 
she could graduate in May was denied. 


It was averred by school officials that there had been a 
deterioration of the discipline and decorum in the schools ‘‘due 
to student marriages.” The principals of the four high schools 
involved stated “confusion and disorder usually occurred im- 
mediately after the marriage and during the period of read- 
justment.”” It was emphasized by the principals that the 
influence of the married students on the other students was 
also greatest at this time. 

In this case the court found the board regulation to be 
reasonable, and therefore beyond the realm of judicial inter- 
ference. The court concluded by voicing its confidence in the 
professional judgment of the school principals: “Certainly the 
principals of the high schools in question should be regarded 
by reason of training, experience, and observation as possessing 
particular knowledge as to the problem which they say is made 
by the marriage and uninterrupted attendance of students in 
their respective schools.” 


Regulations Designed to Limit Activities 
of Married Students 


Virtually all school board policies pertaining to high 
school marriages are designed to discourage and alleviate such 
marriages. The latest technique is to impose penalties upon 
the married students by limiting their participation in extra- 
curricular activities. Since the extracurricular activities gen- 
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erally constitute a strong incentive for school attendance, it is 
understandable that prohibition in such activities meets with 
resistance on the part of the married students—particularly 
the boys who are athletically inclined. Protests to board regu- 
lations prohibiting married students to participate in athletics 
have reached the stage of higher court litigation in at least 
two cases. 

The first of such cases was tried by the Court of Civil 
Appeals of Texas in 1959.® It received nation-wide attention 
by students of school law. 


The report of the case indicates that a boy by the name of 
Jerry Kissick sought to restrain enforcement of a school board 
resolution which provided that ‘‘married students or previously- 
married students be restricted wholly to classroom work; that 
they be barred from participating in athletics or other exhibi- 
tions, and that they not be permitted to hold class offices or 
other positions of honor.” 


Other facts of the case reveal that (Kissick) had been 
a letterman on the football team. While only 16 years old 
he married a girl who was one year younger. The board rule 
was immediately applied and the boy was barred from playing 
on the high school football team. He expressed a desire to 
continue his athletic activities and was looking forward to a 
college athletic scholarship. 


The main contentions made by Kissick when the case was 
appealed to the state court were that: (1) the resolution in 
question was arbitrary, capricious, discriminatory, and unrea- 
sonable; (2) it was violative of public policy in that it penalized 
marriage; (3) it was violative of the Fourteenth Amendment 
of the United States Constitution because it denied equal pro- 
tection of the law; (4) it was unconstitutional as a denial of 
due process; and (5) it was unconstitutional because it was 
retroactive in its effect on the appellant since he was married 
prior to its passage. 

Nevertheless, the Texas court upheld the board regula- 
tion. Apparently it placed considerable weight upon the find- 
ings of a PTA study indicating “‘ill effects of married students 
participating in extracurricular activities with unmarried 
students.”’ 





wan Kissick v. Garland Independent School District, 330 S.W. 2d 708 (Tex. 
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As recognized by courts in previous cases, it was agreed 
that ‘“‘it is indeed the policy of the law to look with favor upon 
marriage and to seek in all lawful ways to uphold this most 
important of social institutions.”” The court added, however, 
that the principle was ‘referable to those of lawful age (male 
21, female 18.)”’ Kissick was 16 when he married. 


It may have been believed by some that, since the Texas 
court was unanimous in upholding the board regulation in 
the Kissick case, it had established precedent which would be 
followed in other jurisdictions. However, in a Michigan case 
just one year later such belief was disproved.’ 


Facts of the Cochrane case indicate that two boys (David 
Shively and Ronald Cochrane) married during the summer 
of 1958 with the approval of their parents. They had pre- 
viously participated in sports at the defendant school and ex- 
pected to continue doing so during their senior year. 


Several weeks after their marriages the school board 
adopted a rule declaring that “married students attending 
school shall not be eligible to participate in any co-curricular 
activities—such as competitive sports.” 


Immediately, the two students and their fathers filed a 
petition for a writ of mandamus to compel the school board to 
admit the two students to co-curricular activities. Moreover, 
the State Attorney General intervened in behalf of the boys. 
He submitted that the action of the school board, in taking 
what it frankly admitted was punitive action, was intended to 
“humiliate and ridicule the plaintiff students before their 
classmates so as to discourage other marriages . . .” He 
pleaded that “The concern of the law is to protect, not to 
attack, the state of matrimony, and to exalt, not to undermine, 
the security of legal marriages. . .” 

According to testimony of the superintendent of schools, 
the behavior of the young men was beyond reproach. They 
presented no discipline problems before or after their mar- 
riages. There were no reports of indiscreet language pertaining 
to their married status. 

On the other side of the ledger, testimony from school 
board members indicated that there had been an undue per- 
centage of marriages in the small community and that the 





7. Cochrane v. Board of Education of Mesick Consol. School District, 360 Mich. 
390, 103 N.W. 2d 569 (1960). 
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great majority of those marrying dropped out of school. The 
board passed the regulation primarily to discourage early 
marriage and “for the possible bad influence when married 
students are forced to be closely associated with their un- 
married peers in any way other than the more formal cir- 
cumstances...” 


The lower (circuit) court held that the board ruling did 
not violate the statute guaranteeing all students an equal right 
to public education by excluding married students from par- 
ticipation in co-curricular activities. The case was appealed to 
the state supreme court, but before it could be tried there, the 
two married students involved were graduated from the school. 
This of course made the issue ‘‘moot.” 


The supreme court declared that the only relief that 
could be granted by the court at that time would be to render 
an ‘‘advisory opinion.” In so doing, four of the judges voted 
to reverse the ruling of the lower court; three judges voted 
to affirm the lower court; and the eighth judge voted to 
affirm, but only on the procedural grounds that the whole case 
Was moot. 


Conclusions 


High school marriages and litigation arising therefrom 
are so relatively recent that not many legal principles on the 
issue have as yet been firmly established. Nevertheless, there 
have been enough judicial decisions, advisory opinions, and 
dicta to justify some conclusions regarding the legality of 
school board regulations pertaining to high school marriages. 


Board regulations designed to compel school attendance 
of married high school girls are illegal. The only two state 
courts faced with this issue reasoned that marriage emanci- 
pates minor females and releases them from compulsory school 
attendance. 


Board regulations designed to permanently prohibit at- 
tendance of married high school students are illegal. Courts 
are in agreement that marriage in itself is not just cause for 
barring youth from attending public high schools. They even 
imply that under certain circumstances marriage is a domestic 
relation which should be commended rather than condemned. 


In the only case where a court sanctioned a board regu- 
lation prohibiting a married girl from school attendance, it 
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should be noted that the prohibition was for a limited time 
only—the remainder of the school term during which the 
marriage took place. 


The legality of board regulations designed to prohibit 
married students from participation in extracurricular activities 
is in doubt. Even though a Texas court upheld a board regu- 
lation which limited participation of married students in extra- 
curricular activities, it did not extol the rule. There is some 
indication that the court sanctioned the regulation mainly be- 
cause of its reluctance to interfere in the board’s discretionary 
authority over school matters. 


The division of judicial opinion expressed in the most 
recent case (Michigan) dealing with this issue indicates that 
the precedent established in the earlier case (Texas) is resting 
on thin ice. 


It is not the proper function of a school board to regulate 
marriages. There is growing doubt in the judiciary and else- 
where as to the legality and propriety of school boards to at- 
tempt to curtail high school marriages by discriminatory, 
punitive, or other means. Determination of the minimum age 
limits for marriages is a sociological problem to be dealt with 
by the legislature and not the school board. 


Of course the school board should have the authority to 
adopt such rules as are necessary for the proper conduct of the 
school. School officials always have had—and likely always 
will have—judicial sanction in prohibiting students from school 
attendance or barring them from participation in certain school 
activities, when it is evident that their attendance or participa- 
tion is injurious to the morale and conduct of the school. It 
should be emphasized, however, that this applies to all students 
regardless of marital status. 


































Departure From Fault 


LAURENCE D. RUTMANT 


The Problem 


Ecclesiastical law influenced the Anglo-American system 
of divorce in a number of ways. One is the morality lying at 
the heart of the fault doctrine. Its importance today is that 
it provides the basis of the attitude of the courts in any situa- 
tion concerning divorce. This is expressed in the norm that no 
spouse can obtain an absolute divorce unless he or she can prove 
that the other party has been guilty of a named offense, which 
falls into one of a number of specific statutory categories. 


The approach to divorce based on fault has become in- 
creasingly criticized over much of the present century. These 
criticisms are well-known,' but we will enumerate the principal 
objections briefly for the purpose of clarification. 

The grounds for divorce do not represent the true causes 
of marriage failure which is a process of disintegration and 
cannot be attributed solely to a specific act. Divorce is only 
the formal recognition of marriage failure. It is the effect 
and not the cause, and to pretend that in the case of rejecting 
a request for divorce, the parties will return to each other is 
in most cases illusory. Most sociologists would be hostile to 
the argument that easy grounds for divorce would lead to 
individuals taking marriage lightly, for most people intend, on 
entering the relationship, to make the partnership last for life. 
Certainly there is no evidence to support the contrary view. 
Marriage failure does not represent a question of guilt or 
innocence, for these concepts cannot be measured or evaluated. 
It is the conflict of personalities which may lead to the neces- 
sity of giving either or both parties aid in a mental breakdown 
or sickness, rather than attaching a label of guilt and giving 
the prize of a divorce to the innocent victor. If guilt can be 
invoked at all, then both parties may be called guilty. 

Where the parties are caught up in a negative pattern, it 
is better to release them from the bonds of matrimony, both for 





+LL.B. (Lond.) Graduate Fellow, Yale Law School, 1959-60. 
1. E.g., Lichtenberger: Divorce —A Social Interpretation; Ernst and Loth: 
For Better or Worse; Bradway: Myth of the Innocent Spouse, 11 Tulane L.R. 377. 
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their own good and that of society which can only be harmfully 
affected through the hostile behaviour of the parties and the 
reflection on their children. The argument that the State has 
an interest in maintaining the family relationship is meaning- 
less where the family is no longer performing any useful func- 
tion in promoting orderly adjustment between the sexes and 
rearing children. In fact, at this stage the family becomes a 
liability. 

We must note the changing function of marriage in the 
light of the rise of liberal thought, altered sex attitudes, altera- 
tions in the economics of the family, the change from external 
necessity to internal affection as the basis for marriage, and 
the increase in behaviour conflicts amongst individuals in con- 
temporary society.” 

The present system, because of its adversary nature, 
simply adds to the division between the parties. It raises issues 
and revives wounds which debase their relationship to no value 
either for them or society. This emphasis on the past is not 
the problem for the court, for what is in issue lies between the 
future relationship for the parties within the marriage and 
their hopes of beginning a fresh and independent life. 

What, it is hoped, will become apparent as this discussion 
proceeds, is that the courts have, in spite of the strictures of the 
legislature, failed to accept wholeheartedly the demands of a 
new approach to the divorce law, misunderstood the nature, 
consciously or unconsciously, of the new trend and proceeded 
along the patterned approach of the former fault basis. This 
in itself need not be condemned outright for there has been a 
strong tendency to broaden the former narrow categories that 
constitute the basis for divorce. Some of the legislatures of the 
United States have formally adopted two grounds for divorce 
not based on fault. These are incompatibility and voluntary 
separation. 

A psychological problem, the divorce helps in no way to 
solving the individual’s difficulties. Fault can provide no guide 
to these problems which lie at a more profound level than 
the guilt analysis is concerned with. 

These criticisms have been met by suggestions® to imple- 
ment various forms of family courts and to have completely 





2. Lichtenberger: Divorce — A Social Interpretation. 
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consensual divorce allied with a therapeutic approach to the 
subject. The aim of family counselling is to adjust the parties 
to their new status when the divorce becomes inevitable, or to 
aid in reconciliation. It may make the spouses aware of the 
influences governing the marriage failure and may refer a 
party to a psychiatrist. In another capacity, the councellor 
may act as an “amicus curiae’ and provide the court with 
information as to the relationship between the parties. 


A number of legislatures have been led in the United 
States and Europe to alter their divorce laws, perhaps in the 
light of this criticism. The subsequent discussion is concerned 
with the reality of these changes, both in terms of the extent 
of the statute and in the manner with which the courts have 
dealt with the innovations. 


The English statutes have refused to recognize any non- 
fault grounds for divorce, and the courts have been faced, 
notably from 1857 to 1937, with a collection of narrow tech- 
nical rules concerning cruelty and desertion, almost entirely 
removed from the modern ideas of the family, and wrapped 
up in the ecclesiastical mysticism and the Victorian morality 
of guilt and innocence, connivance, condonation, and collusion. 
It is upon these that the courts have been forced to build. Like 
the American courts, they have modernized the law and 
broadened it, whilst remaining within the area of the matri- 
monial offense. 


Incompatibility 


In the situation in which the parties are unable to live 
together in harmony, the courts have expressed two divergent 
attitudes where there has been a petition for divorce on this 
ground. 

The more superficial expression is one which analyzes the 
problem in terms of guilt and blameworthiness. Unable to 
find a matrimonial offense, the stronghold of traditional 
divorce law, the court excludes the issue from further con- 
sideration. ‘The misery arising out of domestic quarrels does 
not justify a termination of the legal rights and duties of hus- 
band and wife, and for such ills, the patients must minister 
unto themselves, since the courts of justice offer no cure.’ 





4. Schechtyr v. Schechtyr, 267 App. Div. 138, 44 N.Y.S. 2d 864 (1943), aff'd 
293 N.Y. 670, 56 N.E. 2d 262 (1944). 
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“Unhappiness sufficient to render the condition of both parties 
intolerable may arise from the mutual neglect of the conjugal 
duties; but when the parties are thus at fault the remedy must 
be sought by them, not in the courts, but in the reformation of 
their conduct . . . The condition of each may be said to be due 
to his or her own acts, and one must bear the consequences of 
his own misconduct.’”® 


There is, however, a more liberal attitude which recog- 
nizes the end of the de facto marriage, and appreciates there 
can be no purpose in continuing the outward form where the 
contents have been destroyed. “When it appeared that the 
purpose of matrimony had been destroyed to the extent that 
further living together was intolerable, it was in accordance 
with the court’s duty and prerogative to grant the plaintiff 
a divorce. It is not the policy of the law that a man and a wife 
should be required to live together or be held in a marital 
relationship when they have come to regard each other as 
mere strangers.”® This has been the policy which lies behind 
the incompatibility statutes. 


Incompatibility was introduced as a ground for divorce in 
the Virgin Isles in 1920,7 in New Mexico in 1933,® Alaska 
two years later, and more recently Oklahoma adopted it as a 
ground for divorce in 1953.° 


Ideally, the court is now examining a state of affairs in 
which the marriage due to the hostile interaction of the parties 
has broken down. It should not attempt to lay guilt or inno- 
cence at the door of either spouse. However, it has not yet 
arrived at the stage of seeking the emotional motivations for 
the breakdown, although these may well be suggested during 
the inquiry. It would seem almost self-evident that if the court 
finds there is a maladjustment between the parties and that 
this is due to their psychological makeup, then it must continue 
its analysis along similar lines where it is confronted with the 
problems of alimony, custody of the child, and property rights. 





5. Meffert v. Meffert, 118 Ark. 582, 177 S.W. 1 (1915). 

6. Ohligschlager v. Ohligschlager, 125 Cal. App. 2d 458, 270 P. 2d 577 
(1954). See also Inskeep v. Inskeep, 5 Iowa 204 (1857); Clyburn v. Clyburn, 175 
Ark. 330, 299 S.W. 38 (1927); Widstrand v. Widstrand, 87 Minn. 136, 91 N.W. 
432 (1902). 

7. Divorce Law of Virgin Island, Bill No. 14, § 1 et seq. § 7. 

8. N.M. Laws (1933) C. 54, P. 71, 2 N.W. Stat. (1941) 25-701. 

9. Session Laws of Alaska, 1935, C. 54, P. 120; 3 Alaska Comp. Laws Ann. 
(1949) §§ 56-57. Oklahoma; S.L. 1953, 59, 12 O.S. Supp. S. 1271. 
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It is at this stage that the introduction of “fairness” or “in- 
justice” which resolves future problems in terms of past be- 
haviour becomes ludicrous. 

To a certain extent, the courts have been aware of these 
difficulties, but not sufficiently cognizant of them to pursue a 
continuous approach. Chavez v. Chavez" was the first case in 
New Mexico which considered the issue, and although the 
court came to the same conclusion, their reasoning differed 
considerably on the point of recrimination. The majority — 
Zinn, J., Sadler, C.J. and Brice, J., understood recrimination 
to be applicable in all divorce cases where the recrimination 
took the form of adultery. They made no specific mention 
of incompatibility but evidently included it under the general 
principle. Hudspeth, J. and Bickley, J., who both specially 
concurred, appreciated that incompatibility was subject to dif- 
ferent considerations than the other grounds of divorce. “. 
They intended to afford a remedy for a spouse incompatible 
with his or her mate, and that too without regard to the wishes 
of the other spouse, or the fact that the other spouse might 
have a ground for divorce.” 

“The power of the court to decree divorce where it is 
found that the parties are incompatible, i.e., can no longer live 
together, is inconsistent with the application of the doctrine 
of recrimination.”” 

Throughout the judgments, however, runs a strong thread 
of the guilt-innocence dichotomy,” notably in the judgment of 
Ricker, J. where he considered the question of the discretion 
involved in recrimination. It was left to a later case to clarify 
the matter; and it was the same judge, who in Poteet v. 
Poteet'* passed over the question of recrimination, but pointed 
out that the court looks to the interests of the parties and the 
welfare of society in the exercise of its discretion. These latter 
remarks may seem trite phrases on the surface but they repre- 
sent at least the beginning of a reaction to the approach which 
initially demands some matrimonial offense. 

This process was continued in the case which might, along 
with Burch v. Burch, be regarded as the high watermark of 





10. 39 N.M. 480, 1950 P. 2d 264 (1935). 
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14. 45 N.M 214, 114 P. 2d 91 (1941). 

15. 195 F. 2d 799 (1952). 

















186 JOURNAL OF FAMILY LAW [Vol. 1 


the non-fault approach — Pavletich v. Pavletich.1* Hudspeth, 
J., for the majority, continued his line of reasoning in Chavez, 
rejected recrimination where incompatibility was the ground 
for divorce, and indicated that a denial of divorce did not 
bring to life again a family which was sociologically dead. At 
long last came the recognition of the strength of the criticisms 
which emanated from sociologists and psychiatrists alike — “I 
cannot feel that when the parties are living separate and apart, 
and one or other, or both, are guilty of adultery, that the courts 
can serve any good purpose by forcing them to live for the rest 
of their lives as husband and wife, separate and apart, and 
thereby create a situation which can do nothing but cause sor- 
row and unhappiness.”””” 


This represents the basic view of those courts which recog- 
nize that incompatibility as well as voluntary separation per se 
stand in a different category to other divorce grounds. They 
further realize that this cause for divorce is one which cuts 
across the other offenses, and which tends to replace them. 
Adultery, desertion, and cruelty are but the resultant external 
characteristics of this hostile interaction. This shows that the 
criticism that nobody will seek a divorce on any other ground 
where incompatibility is on the statute books, is misplaced, for 
any other ground may only represent one facet of a situation 
in which the parties are unable to live together. This fallacious 
attitude was expressed in the dissenting judgment of Sadler, 
C.J., who had been one of the majority in Chavez, and who 
was appalled at the idea of granting a divorce where the incom- 
patibility “‘arose over the commission by one of the parties 
of a capital sin of the marriage relation.””® 


The basic premise behind this view, quite apart from its 
seeking a guilty party, is that by allowing incompatibility to be 
interpreted in a liberal manner we shall be opening the flood- 
gates for easy divorce, that marriage as an institution will be 
finished in a society where divorce by consent goes hand in 
hand with a multitude of promiscuous relationships. 

It is a view which clings to the traditional pattern of the 
divorce law, and finds its central thesis in the proposition that 
the divorce law affects behaviour in society. 





16. 50 N.M. 224, 174 P. 2d 826 (1946). 
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This attitude is particularly difficult to remove where a 
non-fault ground of divorce exists side by side with fault 
grounds, and it is in such a situation that the courts, particularly 
if their predisposition lies along traditional lines, will tend to 
approach what are different problems with the same instru- 
ments?” and similar preconceptions. 


The emphasis placed on the dissenting judgment of 
Sadler, C.J. is necessary, since this became the basis for the 
majority ruling four years later in Clark v. Clark” where the 
court interpreted Pavletich v. Pavletich so as to hold that in- 
compatibility cannot be a defense by way of recrimination to 
incompatibility, but any other defense may be available to give 
the court a discretion to withhold divorce. Sadler, C.J. was 
still concerned about “capital sins’? being a bar, and expressed 
the view that where the plaintiff’s behaviour shocks the con- 
science, the court has a discretion to reject the petition. 
Sadler, C.J. relied on two cases neither of which were in point. 
The first was Blankenship v. Blankenship® which contained 
dicta to the effect that divorce is a remedy provided for an 
innocent party and not the guilty, but since this case concerned 
extreme cruelty, the remarks are inapplicable to incompatibility. 
The other is a case from Texas, Mansur v. Mansur® in which 
the issue also turned on cruelty, and the remarks as to incom- 
patibility should be related to this framework. Two dissenting 
judgments in Clark v. Clark reiterated the view expressed in 
Pavletich, and held that the latter case removed recrimination 
from consideration in incompatibility suits. 


This decision was followed two years later in Bassett v. 
Bassett** where the court indicated that the divorce may be 
granted without any determination as to whether either, both, 
or neither of the parties is guilty. It then contradicted itself 
and said that, due to Clark v. Clark, a discretion lay in the 
court to withhold a divorce due to the extreme conduct of the 





19. This does not necessarily mean that where there is a sole ground of divorce, 
the court will bring a fresh light to the issue, but the court is more likely to be 
able to rid itself of traditional attitudes e.g., the experience of Soviet Russia until 
the changes in 1944, 1 Law and Social Change in the USSR, 245. 

20. 54.N.M. 364, 225 P. 2d 147, (1950). 

21. Professor Orfield in 52 Michigan L.R. at 667 regards Clark as “‘Modifying”’ 
Pavletich, but the case seems to impliedly overrule it, or at the least to completely 
reinterpret the intention of the earlier court. 

22. 51 Nev. 356, 276 P. 9 (1929). 
23. 37 S.W. 2d 846 (Tex. Civ. App. 1931). 
24. 56 N.M. 739, 250 P. 2d 487 (1952). 
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plaintiff. More recent decisions”® have established a state of 
incompatibility without any regard to fault, and the issue 
surrounding Clark v. Clark has not been raised again. 


The decisions from superior courts of Alaska have been 
limited to two in number,”* of which only one is of interest, 
namely, Paddock v. Paddock.” This case reiterated the fault 
doctrine throughout the judgment, and concluded (Fee, J.) 
that the divorce “was granted to the wife based upon the in- 
compatibility of the parties due to the fault of the husband 
which was affirmatively proved.” This opinion seems to be a 
complete misinterpretation of what the legislature is striving to 
do. In these situations, the parties are incapable of combining 
harmoniously inter se, and their married life is running in such 
a negative pattern that they cannot live a happy married life 
together. For the court to then attribute to one party the fault 
of bringing about this state of affairs is to misconceive the 
nature of the legislation. The legislature is not attempting to 
act on a superficial guilt-innocence basis, but is seeking to en- 
compass those behaviour situations where the parties perhaps 
due to neurotic maladjustments or some psychological dis- 
turbance are unable to interact inter se in a successful manner. 


This is well brought out in the leading Oklahoma deci- 
sion, since the 1953 Act— Chappell v. Chappell.2® The 
lower court in this case came to a conclusion which they ex- 
pressed in almost identical terms to the court in Paddock v. 
Paddock. The Supreme Court pointed out, relying on Pavletich 
v. Pavletich, that incompatibility represented a two-way propo- 
sition, inasmuch as both are said to be incompatible. 


The strongest authority for the non-fault approach is that 
of a decision emanating from the Virgin Islands. In Burch 
v. Burch,® Maris, J. reviewed the history of the Virgin Islands 
statute, and it appeared that at the time of the 1920 Code, 
Danish law was in force. Danish law allowed, after 1770, 
divorces to be granted on grounds analogous to incompatibility 





25. Woollett v. Woollett, 57 N.M. 550, 260 P. 2d 913 (1953); Hines v. Hines, 
64 N.M. 377, 328 P. 2d 944 (1958). Neither case raised the issue of fault, and 
divorces were granted. 

26. The other case is Green v. Green, 14 Alaska Rep. 395, 113 F. Supp. 697, 
(1953). 
27. 16 Alaska Rep. 427, 240 F. 2d 926 (1956). 
28. 298 P. 2d 768 (Okla. 1956). 
29. CA Virgin Islands; (1952); 195 F. 2d 799. 
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of temperament. After 1790, divorces were granted without 
any specific ground stated. This led quite consistently to the 
Scandinavian Code of today. In his interpretation of the issue, 
Maris, J. adopted the Danish law as a guide. Thus he held 
incompatibility to be that state of affairs where conflicts were 
so deep as to be irreconcilable, and rendered it impossible for 
the parties to continue a normal marital relationship with 
each other. 

Recrimination was dismissed, not on the ground that it 
was meaningless to retain it in the context of incompatibility, 
but upon reliance both on the pre-existing Danish law, where 
adultery was the only ground of recrimination, and also upon 
contemporary criticism of the doctrine. 

The court was, however, faced with another difficulty 
insofar as the statute stated that the divorce may only be 
granted at the instance of the “injured party.” This obvious 
reference to fault was avoided by the court, which stated that 
where incompatibility is concerned, both spouses are injured 
by their common incompatibility, and guilt would only be rele- 
vant if the statute had said suit must be brought by the 
‘Gnnocent and injured party.” The statute had meant, however, 
injured because innocent, but the court sensibly refused to adopt 
this approach.*° 

It would seem that once the court has decided that fault 
is inapplicable in the peculiar behaviour situation of the parties, 
then this must apply to questions of alimony. This indeed 
proved to be the case in Burch v. Burch, where § 12 of the 
statute provided that alimony could only be recovered from 
the party at fault. In a strict interpretation, since incompati- 
bility is not concerned with fault, then there can never be an 
award of alimony for there can be no party at fault. This was 
rejected by the court, as was any question of an inquiry into 
who was at fault. The approach adopted by the court was to 
state that since both parties were at fault, the question lies in 
the court’s discretion. This extremely liberal standpoint is in 
pointed contrast to Paddock v. Paddock, where the husband’s 
fault was strongly in issue, if inarticulate. Chappell v. Chappell 
did not discuss the issue at length, but stated the question was 
to be resolved in the light of all the circumstances — Farley 


30. Contrast Ruby v. Ruby, 29 Ind. 174 (1867); Curry v. Curry, 1 Wils. 
236 (Ind. 1872)—Act stated “injured party” and a sufferer from insanity was not 
a wrongdoer. 
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v. Farley.*+ Again the husband’s fault was considered in the 
light of this general principle.*? Thus we arrive at the stage 
where it is only in Burch that the court is fully aware of in- 
compatibility in relation to alimony, and this entails regarding 
all questions concerning the ground in a different light to the 
fault categories. It is only in the rare case, as we shall see 
again in our examination of voluntary separation, that the 
courts carry the non-fault analysis through to the consideration 
of the “incidental” issues. 

Incompatibility has been developed as a ground for limited 
divorce in three jurisdictions — Kentucky,** Rhode Island,* 
and Minnesota. The courts have interpreted this discretion 
broadly, and perhaps this is because of the nature of judicial 
separation, which seems to represent in the eyes of the court 
a less fundamental attack on the marriage relationship than 
in the case of absolute divorce.*® This has given rise to the 
more liberal approach of the judiciary. 


The decision process, which has tended to pass over this 
by simply not articulating the grounds on which the divorce 
is to be granted and referring instead to the existing state of 
affairs between the spouses, was used in Clyburn v. Clyburn,** 
where the husband filed a cross-bill for absolute divorce, but 
was unable to prove his allegations of cruelty and indignities. 
The Supreme Court of Arkansas nevertheless granted him an 
absolute divorce, referring to the fact that the marriage rela- 
tionship had been shattered beyond repair and the parties 
could never live together as husband and wife again.* 





31. 275 P. 2d 319 Okla. (1954). 

32. Note that in omnibus clause cases, wife sometimes obtained alimony, 
although divorce granted against her —Clyburn v. Clyburn, 195 Ark. 330, 299 
S.W. 38 (1927); Pryor v. Pryor, 88 Ark. 302, 114 S.W. 700 (1908) ; Shelpman v. 
Shelpman, 153 Ark. 110, 239 S.W. 728 (1922). Similarly, in Washington, wife 
obtained an equitable division of property, Freeburn v. Freeburn, 107 Wash. 646, 
182 P. 620 (1919). 

33. Ky. Rev. Stat. (1948) S. 403.050. Divorce from bed and board may be 
rendered for any cause that allows divorce, or for any other cause that the court in 
its discretion considers sufficient. 

34. R.I. Gen. Laws of 1938, C. 416, § 8 . . . For such cause as may seem to 
require the same (7.e. a divorce). 

35. Widstrand v. Widstrand, 87 Minn. 136, 91 N.W. 432 (1902), represents 
the typical view — “If nothing but misery is to be attained by living together, then 
what warrant is there in compelling the continuance of that existence.’’ See also 
Quinn v. Quinn, 279 Ky. 286, 130 S.W. 2d 834 (1939), McDaniel v. McDaniel, 
292 Ky. 56, 165 S.W. 2d 966 (1942). 

36. V. Schlater v. LeBlanc, 121 La. 919, 46 So. 921 (1908). 

37. 175 Ark. 330, 299 S.W. 38 (1927). 

38. This case stands in opposition to Disheroon v. Disheroon, 211 Ark. 519, 
201 S.W. 2d 17 (1947), and Kientz v. Kientz, 104 Ark. 381, 149 S.W. 86 (1912). 
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The more subtle method of introducing a marriage failure 
basis was invoked in a number of cases where lip-service is 
paid to the existing law by attributing the divorce to a specific 
statutory ground, and pointing out that one spouse is at fault, 
whereas the fact situation has established a mutually incon- 
sistent pattern between the parties, and no specific ‘‘cause”’ 
can be found. Such was the decision in Ohligschlager v. 
Ohligschlager,*® a California decision, where the rejected 
ground was mental cruelty, but their behaviour pointed to the 
conclusion that such was their mutual disagreement over many 
issues that they were unable to live together, and that any 
further efforts to save the marriage would be futile. 


A similar approach was adopted in Utah in Wilson v. 
Wilson, where, although the alimony issue was based on 
fault,* the question of granting the divorce was placed on the 
ground of the inability of the parties to carry on living 
together.*? 

Voluntary Separation 


We are seeking a clear differentiation between the be- 
haviour pattern and decision process of legislature and court 
in the situation in which the divorce is claimed on a ground 
which may be described as non-fault, and that where it is based 
on the matrimonial offense. A number of the statutes appear 
to establish this dichotomy. On closer inspection, as we have 
seen in respect to incompatibility, this is not the case. The 
court’s interpretation, either by taking the wording of the 
statute literally, for example, that only an “injured party” 
can petition, or by refusing to extend their broad interpretation 
to all aspects of the suit before the court, is one which has to 
some extent failed to establish any such broad division. 


It is this latter approach which is perhaps more to the fore 
in the case of voluntary separation for a period of years as a 
ground for divorce. The ideal in both incompatibility and 
voluntary separation suits is similar, although it may take a 
different form. Where incompatibility is concerned, we look 





39. 125 CA 2d 458, 270 P. 2d 577 (1954). 

40. 5 Utah 2d 76, 296 P. 2d 977 (1956). 

41. “The court considers the relative loyalty or disloyalty of the parties to their 
marriage vows, and the relative guilt or innocence in causing the breakup of the 
marriage.” 

42. See also Hendricks v. Hendricks, 123 Utah 178, 257 P. 2d 366 (1953); and 
the reasoning in Spensenberg v. Carter, 151 La. 1038, 92 So. 673 (1922). 
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at the whole context of the marriage and adopt incompatibility 
as a general clause to discover if the marriage has broken down 
to an irreparable extent. Voluntary separation has, or should 
have, the same basis, but we are limited to the extent of having 
as the evidence of this breakdown, separation for a number of 
years. This represents the essential aspect of the parties’ 
incompatibility, and it may well be more suitable for the court 
to be granted a discretion to see that the divorce cannot be 
obtained where the separation is due to an accidental parting 
or a reason such as military service or imprisonment, and that 
in fact the parties are irreconcilable. 

The principal distinction between voluntary separation 
and incompatibility lies, however, not so much in the indicia 
which go to establish the existence of the cause, but in the impli- 
cations of voluntary separation. Granting a divorce upon the 
latter basis is to recognize divorce by mutual consent. 


It is unrealistic to fail to recognize that in practice numer- 
ous divorces are carried out under circumstances of mutual 
consent. It is one of the factors which has brought law into 
disrepute that it continues to regard the litigation as an ad- 
versary proceeding, and, not as it is in many cases, a mutual 
arrangement. The number of undefended cases is but further 
evidence which goes to prove this now well-accepted statement. 

The introduction of divorce by mutual consent is but to 
open the way for complete anarchy and the breakdown of all 
stable human relationships.** It is the law which provides the 
necessary structure to hold man and society in some form of 
balanced interaction and maintains the stability of the family. 
The merits, or demerits, of this argument lie outside the sphere 
of the discussion.** It is only relevant insofar as voluntary sepa- 
ration can lead to mutual consent as a basis for a dissolution of 
the marriage. We have to examine whether the courts and 
legislature are willing to accept mutual consent in all its facets 
or whether they impose barriers to its functioning. This ties 
up with the problem of the opportunity for introducing the 





43. Not so the Royal Commission who thought reports of such practices were 
exaggerated. 69 (x). In the United States, answers were filed to about 14 of all 
petitions (14.8% 1946-50), but this does not necessarily reflect controversy over the 
granting of the decree, for it may only extend to the terms governing the “‘inci- 
dentals.’’ Jacobsen, Marriage and Divorce, 120. 

44. Royal Commission on Marriage and Divorce, 69 (ii). 

45. Man is a social animal and even where legal controls are removed, other 
devices will assert themselves. V. Hoebel: Law of Primitive Man. 
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unilateral desire of a spouse to end the marriage, which, if 
coupled with the requisite separation period, would be sufficient 
to grant a divorce. 


The discussion of the ‘‘ought”’ in divorce law perhaps goes 
some way to explaining the “‘is” in contemporary decision- 
making. For where the court has no discretion, then it often 
turns to requirements that build up barriers which attempt to 
cover the same ground as a discretion would. Such is the case 
when the voluntariness of the separation and the necessity for 
a mutual agreement are put in issue. How well they perform 
their functions is debatable. In many instances, they have been 
so over-emphasized by the courts that their original purpose has 
been forgotten. Indeed, such have been the attacks on the 
basic doctrine that a number of states have not been concerned 
with separation as a ground for divorce, but with desertion.*® 
The line between divorces based on the matrimonial offense 
and those not so constituted becomes blurred. 


There are, at present, twenty-one jurisdictions which have 
some form of voluntary separation as a ground for divorce.** 
The period of years involved varies from two** to as much as 
ten years.*® It is not only in interpretation that the laws differ 
from each other, but also in the construction of the individual 
statutes. 





46. E.g., Vermont; Maryland; Wisconsin. 


47. [Alabama Ala. Code tit. 34, S. 22(1) (Supp. 1957). 
Arizona Ariz. Rev. Stat. Ann. S. 25-312 (1956). 
Arkansas Ark. Stat. Ann. S. 34-1202(7) (Supp. 1955). 
[Colorado Colo. Rev. Stat. 46-1-2(9) (Supp. 1958). 

Idaho Idaho Code Ann. S. 32-610 (1947). 

Kentucky Ky. Rev. Stat. Ann. S. 403-020(1) (b) (1955). 
Louisiana La. Rev. Stat. S. 9:301 (1950). 

Maryland Md. Ann. Code Gen. Laws art. 16, S. 24 (1957). 
[Minnesota Minn. Stat. Ann. S. 518.06(8) (1958). 

Nevada Nev. Rev. Stat. S. 125.010 (1957). 


New Hampshire  N.H. Rev. Stat. Ann. S. 458:7 (Supp. 1957). 
North Carolina N.C. Gen. Stat. S. 50-6 (1950). 
[North Dakota N.D. Rev. Code S. 14-0605 (1943). 


Rhode Island R.I. Gen. Laws S. 15-5-3 (1956). 

Texas Tex. Rev. Civ. Stat. Ann. art. 4629(4) (1958). 
[Utah Ut. Code Ann. S. 30-3-1(8) (Supp. 19**). 

Vermont Vt. Rev. Stat. S. 3205(7) (1947). 

Washington Wash. Rev. Code S. 26.08.020(9) (1958). 

Wisconsin Wis. Stat. Ann. S. 267.07(7) (1957). 

Wyoming Wyo. Comp. Stat. Ann. S. 3-5906 (1945). 

Dist. of Col. D.C. Code Ann. S. 16-403 (1951). 


48. Alabama; Louisiana; New Hampshire; Wyoming. 
49. Rhode Island. 
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At first glance, it should be noted that Colorado, Min- 
nesota, North Dakota, and Utah only provide for a decree 
following a decree of separate maintenance. In Alabama, 
either party may obtain such a divorce after a decree of 
separate maintenance supplementing in general voluntary 
separation provisions which may only be brought at the suit 
of the wife. These conditions place it outside the non-fault 
category for the conditions for obtaining the original decree 
are based upon the offense of one spouse. 


The most unenterprising form of statute is one which 
requires suit to be brought solely by the party not at fault. 
This is in essence a reversion to the matrimonial offense. Since 
we are not only concerned with the separation and the break- 
down of the marriage per se, but must analyze, at the most 
superficial level, the cause for the failure. Such an approach 
negates entirely the purpose of the voluntary separation statute. 
It is possible to conceive of a situation in which the divorce 
petition is by mutual consent, but the divorce will be denied 
because of the necessary analysis of guilt involved in the ques- 
tion. In states which retain such an analysis we are within the 
area once more of the traditional doctrine, and the folklore of 
the judicial approach to fault. Such an ideology is completely 
removed from what we regard as a genuine living apart statute, 
but it remains the rule in New Hampshire, Vermont, and 
Wyoming. 

The disturbing factor is that these states already have 
desertion or abandonment legislation, and the purpose of tack- 
ing on a consideration as to the injured party seems futile in 
this field. The recent New Hampshire statute seems a bad 
offender in this respect since it states that it is limited to the 
innocent party, protesting separation. 

Two other states require suit to be brought by the party 
not at fault, Vermont and Wyoming. Vermont has put the 
burden of proof of not being at fault on the plaintiff,*! but 
the reverse is the case in Wyoming where the court has at- 
tempted to cut down the literal statutory construction by placing 
the burden of proving the plaintiff’s guilt on the defendant.” 





50. This is contrary to the position in the Scandinavian countries (infra). 

51. West v. West, 115 Vt. 458, 63 A. 2d 864 (1949). 

52. Dawson v. Dawson, 62 Wyo. 519, 177 P. 2d 200 (1947); Jegendorf v. 
Jegendorf, 61 Wyo. 277, 157 P. 2d 280 (1945); Stinson v. Stinson, 70 Wyo. 351, 
250 P. 2d 83 (1952). 
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The court, in fact, recognized that the aim of the statute is to 
legally end a marriage no longer existing in fact.™ 

In a number of other states, the statutes contain no special 
limitations. But the courts have read into them requirements 
similar to those expressly articulated in the above statutes. 


Maryland has adopted the interpretation that where the 
husband was held to be in desertion, the separation was 
involuntary.™ 

It is to the Washington decisions we must turn if we wish 
to find the inarticulate premise of the Maryland decisions 
made express. In Pierce v. Pierce,® the court first discovered 
that the separation was wholly the fault of the plaintiff. Since 
this is a general principle inherent in all divorce laws that 
there must be an injured party, and only he can bring the suit, 
it would be ‘a radical departure from the policy of our law 
expressed in its statute since 1854” to allow a divorce to the 
party in fault. 

This case adequately points out what is the essential 
criticism levelled against the present system, that where the 
different approach to divorce is not clearly distinguished in the 
statute from the already existing legislation, then the court will 
bring the same technique to bear to the new as it did to the old. 
This is partly due to lack of clarification on the part of the 
statutory wording, partly because of the court’s conservatism 
as it sees what it regards as anarchy stretching out before it, 
and partly because its thinking is channelled to a very real 
extent along certain fixed lines. 


This interpretation was adopted in later Washington 
cases. Other cases attempting to avoid Pierce v. Pierce only 
succeeded in getting the law into confusion, but by distinguish- 
ing between degrees of fault, and by the introduction of a form 
of comparative rectitude, were able to give a decree where 
the fault did not entirely lie with the plaintiff. 

North Carolina decisions have similarly been notable for 
reading into the statute what was not there. This is an extreme 





53. Dawson v. Dawson (supra). 

54. Miller v. Miller, 178 Md. 12, 11 A. 2d 630 (1940) ; Campbell v. Campbell, 
174 Md. 229, 198 A. 414 (1938). 

55. 68 Wash. 415, 123 Pac. 598 (1912). 

56. McGarry v. McGarry, 181 Wash. 689, 44 P. 2d 816 (1935); Bacon v. 
Bacon, 129 Wash. 531, 225 P. 403 (1924). 

57. Svarverud v. Svarverud, 26 Wash. 2d 573, 174 P. 2d 779 (1946); Evans 
v. Evans, 182 Wash. 297, 46 P. 2d 730 (1935). 
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instance, for the court recognized that under their 1919 statute 
the action lay only at the suit of the injured party,” and this 
provision was omitted in the 1931 and the 1937 legislation 
and that in two decisions under the 1931 statute™ it was de- 
cided the plaintiff need not be the injured party. Nevertheless, 
the court held it was not open to reward wrongs; “it is not 
to be supposed the General Assembly intended to authorize 
one spouse wilfully to abandon and then reward the faithless 
spouse with divorce.”® This decision is but one of many cases 
within this jurisdiction which uphold this reasoning.® In some 
instances, the court has been content to follow a line turning on 
the construction of the 1937 statute in its narrowest sense,™ 
and there has been no awareness of the real issues involved in 
the question before the court. It is this lack of recognition of 
any difference in the function of the courts when faced with 
such a statute that makes any development so difficult. 


In Rhode Island and Nevada a different form of pro- 
vision is inserted in the statute. This gives a discretion to the 
court to grant or withhold the decree. It could be dealt with 
in two ways. It could either state that the court’s discretion 
should be utilized in those situations where the petitioner is at 
fault, or it could regard the discretion as appropriate where 
there was a possibility that the parties might be reconciled. 
The policy choice which the court makes will either reflect 
its awareness of the problem, or, on the other hand, its mainte- 
nance of traditional standards and thought patterns. 


As a result the courts have largely adopted the more 
liberal approach. ‘Discretion depends not so much upon the 
comparative rectitude of conduct of the spouses as upon the 
probability of their being able to live together in such a manner 
as to be for their best interest and the best interest of society.” 
Nevertheless, the judiciary had not entirely thrown off the 





58. Sanderson v. Sanderson, 178 N.C. 339, 100 S.E. 590 (1919); Lee v. Lee, 
182 N.C. 61, 108 S.E. 352 (1921). 

59. Campbell v. Campbell, 207 N.C. 859, 176 S.E. 250 (1934) ; Long v. Long, 
206 N.C. 706, 175 S.E. 85 (1934). 

60. The court relied for much of its reasoning on Pierce v. Pierce (supra). 

61. Reynolds v. Reynolds, 208 N.C. 428, 181 S.E. 338 (1935); Parker v. 
Parker, 210 N.C. 264, 186 S.E. 346 (1936); Woodruff v. Woodruff, 215 N.C. 
685, 3 S.E. 2d 5 (1939); Hyder v. Hyder, 215 N.C. 239, 1 S.E. 2d 540 (1939); 
Johnson v. Johnson 237 N.C. 383, 75 S.E. 2d 109 (1953); Brown v. Brown, 213 
N.C. 347, 196 S.E. 333 (1929) ; House v. House, 131 N.C. 140, 42 S.E. 546 (1902). 

62. Pharr v. Pharr, 223 N.C. 115, 25 S.E. 2d 471 (1943). 
63. George v. George, 56 Nev. 12, 41 P. 2d 1059 (1935). 
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ecclesiastical influence, and although recrimination per se is 
inapplicable,* they have held that the fault raised in a recrimi- 
nation defense may be admitted as an influence or an aid in 
the exercise of the court’s discretion.” This approach, which 
attempts to adopt the best of both worlds, is an unfortunate 
one. Where the conjugal life is permanently disrupted, and 
there is nothing left of the marriage, it seems inappropriate 
to introduce some form of equity to maintain the shadow of 
the marriage form. This is an excessive emphasis on divorce 
as a legal problem, in much the same way as the insistence on 
guilt and innocence is a categorisation into legal pigeonholes. 
This is a factual situation in which the marriage has ended. 
That the parties have been separated for a number of years 
should be evidence enough of this. 


This is how, in fact, the remainder of the courts have 
treated the problem. In most of these cases, the policy behind 
the statute has been clarified. It is based upon the proposition 
that where a husband and wife have lived apart for a long 
period of time, without any intention ever to resume conjugal 
relations, the best interests of society and the parties will be 
promoted by a dissolution of the marital bond. “The statute 
intends to deal with a social and economic status —a fait 
accompli... The object is to put an end to a situation of the 
parties which is barren of good.’ It has been held that the 
cause of the original separation and the subsequent conduct 
of the one seeking a divorce are not proper subjects of inquiry.” 

The similarity between these cases and the more far- 
sighted of the incompatibility decisions is immediately evident. 
There are two points which might be made. Firstly, not all the 
decisions stimulate the above policy and these express their 
views along narrow positivist lines.** This perhaps explains to 
some extent the second point, which is that this process is not 





64. Guillot v. Guillot, 42 R.I. 230, 106 A. 801 (1919). 

65. Smith v. Smith, 54 R.I. 236, 172 A. 323 (1934) ; Jeffers v. Jeffers, 55 Nev. 
201, 29 P. 2d 351 (1934); Herrick v. Herrick, 55 Nev. 59, 25 P. 2d 378 (1933); 
Lemp v. Lemp, 62 Nev. 91, 141 P. 2d 212 (1943); Kohlsaat v. Kohlsaat, 62 Nev. 
485, 155 P. 2d 474 (1945). 

_ 66. Barrington v. Barrington, 206 Ala. 192, 89 So. 512 (1921); Caine v. 
Caine, 262 Ala. 454, 79 So. 2d 546 (1955). 

67. Robertson v. Robertson, 217 S.W. 2d 132 Tex. Civ. App. (1949); Young 
v. Young, 207 Ark. 36, 178 S.W. 2d 994 (1944) ; Joliffe v. Joliffe, 76 Id. 95, 278 
P. 2d 200 (1954). 

68. Gerdts v. Gerdts, 196 Minn. 599, 265 N.W. 811 (1934), which rejected 
the reasoning of Pierce v. Pierce (supra) but in terms of statutory construction and 
legislative intention. 
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continuous throughout situations involving voluntary separa- 
tion, and that the question of the so-called “incidentals” of the 
marital relationship, which are very often the real factors of 
dispute between the spouses, are dealt with under the fault 
doctrine. 


We would reiterate before venturing into these “‘inci- 
dental” questions that the policy behind these cases is very 
often strongly articulate. A leading case is Buford v. Buford,” 
which held that “If the choice was influenced by unkindness or 
even cruelty . . . that is immaterial under our statute. The 
purpose of the Five-year law is not to punish vice or reward 
virtue, but to permit termination in law of certain marriages 
which have ceased to exist in fact.’ This is the position taken 
in Kentucky,”° Columbia,“ Minnesota,” Arizona,’* Texas,” 
Idaho,”®> Alabama,” some of the Rhode Island decisions,” 
Arkansas,”* and Louisiana.” A wealth of authority exists in the 
jurisdictions of Kentucky, Louisiana, and Arkansas. 


There is another limit, however, which acts as a discre- 
tionary bar to giving the decree. This is the requirement that 
the separation be voluntary, and which has been enacted in 
Maryland, Columbia, Arkansas, and Wisconsin. It has, by 
interpretation, been treated as necessary in North Carolina 
and Louisiana. 


It seems a completely unrealistic demand if we are to 
accept the principle of factual marriage as a basis of voluntary 
separation. But the rationale behind these provisions is two- 
fold. In the first place, it is attempting to emphasize that con- 





69. App. D.C., 156 F. 2d 567 (1946). 
70. Ky.: Hale v. Hale, 137 Ky. 831, 127 S.W. 475 (1910); Brown v. Brown, 
172 Ky. 754, 189 S.W. 921 (1916); Parker v. Parker, 31 Ky. L. Rep. 1228, 104 
S.W. 1028 (1907) ; Cotton v. Cotton, 306 Ky. 826, 209 S.W. 2d 474 (1948) ; 
Ward v. Ward, 213 Ky. 606, 281 S.W. 801 (1926); Clark v. Clark, 21 Ky. L. Rep. 
955, 53 S.W. 644 (1899); Best v. Best, 218 Ky. 648, 291 S.W. 1032 (1927); 
Newsome v. Newsome, 95 Ky. 383, 25 S.W. 878 (1894); Lacey v. Lacey, 95 Ky. 
110, 23 S.W. 673 (1893) ; Colston v. Colston, 297 Ky. 250, 179 S.W. 2d 893 
(1944) ; Sandlin v. Sandlin, 289 Ky. 290, 158 S.W. 2d 635 (1942). 
. Columbia: e.g., Parks v. Parks, 73 App. D.C. 93, 116 F. 2d 556 (1940). 
72. Minnesota: e.g., Gerdts v. Gerdts, 146 Minn. 599, 265 N.W. 811 (1936). 
73. Arizona: e.g., Rozboril v. Rozboril, 60 Ariz. 247, 135 P. 2d 221 (1943). 
74. Texas: e.g., Robertson v. Robertson, 217 S.W. 2d 132, Tex. Civ. App. 


75. Idaho: e.g., Finnegan v. Finnegan, 76 Id. 500, 285 P. 2d 488 (1955). 
76. Alabama: e.g., Barrington v. Barrington, 206 Ala. 192, 89 So. 512 (1921). 
77. Rhode Is.: e.g., McKenna v. McKenna, 53 R.I. 373, 166 A. 833 (1933). 
78. Arkansas: e.g., Mohr v. Mohr, 216 Ark. 607, 215 S.W. 2d 1020 (1949). 

. Louisiana: e.g., Goudeau v. Goudeau, 146 La. 762, 84 So. 39 (1920). 
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sent is of the essence and therefore both parties must be in 
agreement. This is dependent upon the second proposition, 
which is that we may have opened the door to mutual consent, 
but we are certainly not going to let the mere desire of one 
party to a divorce coupled with a separation period — what- 
ever the state of facts — slip into the law sub silentio. The 
problem is whether in fact it is not now too late for the courts 
to regret the direction in which the law is heading. These 
artificial safeguards seem inappropriate when at one stage the 
court is willing to throw out fault and look solely at the factual 
state of affairs, and then at another point it reverts to some 
distant moment in the past to analyze the state of mind of one 
spouse. But is it not the factual relationship at the time of 
the proceedings with which we should be concerned? 


Wisconsin® and Columbia*! simply require that the sepa- 
ration be acceptable to both parties. In Arkansas, the rule is 
similar, but does not go so far as to presume voluntariness; 
instead it requires an agreement between the parties that they 
will act in concert of purpose, voluntarily living apart for 
three years, and that no objection be raised by the non-offend- 
ing party.** The Maryland provision goes so far as to require 
something in the nature of a formal agreement.®* The North 
Carolina interpretation is inter-related with its general attitude 
to fault in the establishment of the ground.** In a number of 
states, there has been an awareness that a different policy lies 
behind the living apart statutes. Such being the case, it is to be 
expected that the same policy would be articulated in the case 
of alimony, property rights, and custody. The courts, and in 
some cases the legislature,® have rejected this in favour of the 
maintenance of the traditional method of dealing with such 
problems. 


_ _ It is rare to find the alimony case which excludes fault 
in favour of solely looking at the financial capacity and needs of 





80. Powless v. Powless, 269 Wis. 552, 69 N.W. 2d 753 (1955). 

81. Bowers v. Bowers, 143 F. 2d 158 (1944). 

82. White v. White, 146 Ark. 29, 116 S.W. 2d 616 (1938). But note to the 
contrary, Brooks v. Brooks, 201 Ark. 14, 143 S.W. 2d 1098 (1940). 

83. Kline v. Kline, 179 Md. 10, 16 A. 2d 924 (1940). 

_ 84. Oliver v. Oliver, 219 N.C. 299, 13 S.E. 2d 549 (1941); Williams v. 

Williams, 224 N.C. 91, 29 S.E. 2d 39 (1944). 

85. E.g., Arkansas statute reads, “The question of who is the injured party 
shall be considered only in the settlement of the property rights of the parties and 
the question of alimony.” 
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the parties in the context of their age, whether the parties had 
contributed much to the marital home,® whether the wife had 
worked previous to the marriage, and similar factors.8* These 
considerations are usually emphasized but along with a dis- 
cussion of fault. This may become so all-embracing that the 
court is lost unless it is able to find fault in one spouse or the 
other.*®* In such a case, the court reduces itself to an examina- 
tion of terminological possibilities involved in the meaning of 
expressions such as “wilful separation.’ 


The alternative view is the same one expressed in the 
general discussion previously — ‘‘Alimony should not be a 
reward for virtue nor a punishment for guilt. The element of 
fault should be de-emphasized . . . A practical approval in 
awarding alimony would be to proceed on the basis of what 
we may term ‘net need’.”® 


This latter attitude is not one which has been found in 
the separation statutes. This is all the more surprising in view 
of the fact that a large number of jurisdictions have already 
rejected fault as a test. What this means is that these courts 
accept that the correct method in granting a decree of divorce 
is to exclude any consideration of fault, but they do not accept 
that the fault concept is an unsuitable one — it is simply that 
they have been directed not to introduce it in certain circum- 
stances, and where there is no provision as to alimony then they 
can see no need to pursue the same method. 


Most of the courts have argued that fault is excluded 
from the consideration of whether a divorce should be given 
under these statutes, but “the divorce court is a court of equity, 
and the evidence as to fault or wrong-doing is the sine qua non 
of a just and equitable division of property, or award of ali- 
mony.’”*! The majority of decisions have made no differentia- 
tion between the considerations involved in separation and 





86. Rimmer v. Rimmer [1953] 1 Q.B. 63; Richards v. Richards (1958) 1 
Weekly L. R. 1116. 
87. E.g., Rose v. Rose [1950} 2 All E.R. 311. 
88. An extreme example of this occurred in the recent case of Lilley v. Lilley 
[1959] 3 All E.R. 283. 
89. E.g., Pinnick v. Pinnick [1957] 1 All E.R. 873. 
90. Per Hofstadter, J. in Doyle v. Doyle, 158 N.Y.S. 2d 909 (1957). 
91. Per Taylor, J., Jolliffe v. Jolliffe, 76 Id. 95, 278 P. 2d 200 (1954). 
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other statutory causes in relation to alimony.®? This is particu- 
larly notable in Louisiana,® Kentucky, and Arkansas.” 

We have therefore in our discussion of both incompatibility 
and voluntary separation discovered similar approaches which 
only in isolated instances are willing to exclude all considera- 
tions of fault. In the majority of cases, if there is no expres- 
sion of rejection of the more modern trend, nevertheless the 
guilt-innocence dichotomy enters at various stages of the 
proceedings. 


The Broadening of the Matrimonial Offence 


The purpose of this discussion is limited to those areas of 
the law which, at least formally, have introduced a ground of 
divorce not based upon the matrimonial offence. The Royal 
Commission report, however, makes a number of implications 
as to the law based on fault to which we cannot avoid making 
some reference to for it bears upon the present topic. 

We have discussed the failure of the courts to adopt a 
consistent approach to these issues and explained it to some 
extent. One of the reasons given was that non-fault categories 
were not the sole cause for divorce and that where other 
grounds are introduced, then the line between fault and non- 
fault becomes blurred. It is the court’s approach to fault which 
must then concern us insofar as it affects the court’s attitude 
to divorce not grounded in fault. 

In England, a Royal Commission on Marriage and 
Divorce met from 1951 to 1955 with the result that nine 
members of the Committee opposed any introduction of volun- 
tary separation into English law.®% Their objections” lay in 
that they felt that this would undermine the concept of lifelong 
marriage; that divorce by consent was undesirable, where the 
state had a concern in maintaining the institution of marriages; 
and that a divorce granted against a spouse who had committed 





92. Fault held immaterial in Newsome v. Newsome, 95 Ky. 383, 25 S.W. 878 
(1894) ; Borens v. Borens, 114 Ky. 522, 71 S.W. 431 (1903). 

93. E.g., Davis v. Watts, 208 La. 290, 23 So. 2d 97 (1945). 

94. E.g., Sandlin v. Sandlin, 289 Ky. 290, 158 S.W. 2d 635 (1942); Lacey v. 
Lacey, 95 Ky. 110, 23 S.W. 673 (1893). 

95. E.g., Young v. Young, 207 Ark. 36; 178 S.W. 2d 994 (1944). Note further 
Md.: Foote v. Foote, 190 Md. 171, 57 A. 2d 804 (1948). Wisc.: Salinko v. Salinko, 
147 Wisc. 475, 188 N.W. 606 (1922). 

96. £35,463 was spent by the Commission in coming to a number of similar 
conclusions. 

97. Paragraph 69. 
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no matrimonial offense was “unjust” (sic).°° They failed to 
substantiate their arguments by reference to social studies or to 
the experience of other countries. They said no married per- 
son could ever be sure that he would not be divorced, and that 
this would lead to a sense of insecurity in the family life.’ 
They concluded that deciding whether or not a marriage had 
broken down was not a triable issue, and this would lead to 
divorce on the ground of incompatibility. Their parting shot 
was that a strong system of law acted as a deterrent to the 
setting up of illicit unions, a value judgment, which was in 
complete contradiction to their earlier statements that divorce 
did not affect behaviour.*™ 

This complete misunderstanding of the changing function 
of the divorce law was somewhat tempered by the support of 
the other nine members for such a separation statute. 

The report is pertinent to the discussion because its flaws 
identify the type of thought with which any attempt at reform 
meets. It failed to examine the function of divorce and mar- 
riage within contemporary society and the fundamental changes 
that have taken place in the marital relationship over the past 
fifty years. This would have meant an alteration of the com- 
plete structure of the legal divorce, but this was not even raised, 
and even the suggestion as to voluntary separation advocated 
by the nine members was a very halfhearted effort in this 
direction. Absence of any scientific approach is characteristic 
of the study. 

The commission never liberated itself from a positivist 
technical attitude to the law in society. Little heed was paid to 
psychiatry and improvements suggested were those that ap- 
pealed to the academician rather than the reformer seriously 
concerned with the whole process as ever taking place within the 
law courts. There was no re-examination of those basic con- 
cepts which were thrown in to nationalise anything the com- 
mission felt like doing. Welfare or society, the interest of the 
State, the innocence and guilt of the parties, and public policy 
were expressions all used by the Commission without expla- 
nation. 





98. We have discussed the strength of these arguments at other stages in the 
above analysis. 

99. Apart from a superficial reference to New Zealand. 

100. Presumably, they envisaged the husband returning from work to find a 
divorce petition awaiting him on the whim of his errant wife. 
101. Paragraph 50. 
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This is one of the keynotes of the whole discussion. The 
Commission, like so many of the courts, is unable to clear itself 
of those techniques and technical terms it has so easily used 
over the years. What is now required is a complete realignment 
of thought which the courts and the Commission were unable 
to provide. 

Much has been left to the courts in the interpretation of 
the existing law, and it was felt they widened it in accord with 
existing mores. There is more to the question than simply this 
dictum, for lying behind the existing interpretation of the 
offences is a deep purpose. The grounds often seem frivolous, 
but the courts have recognized the need in a number of cases to 
end a marriage and have therefore proceeded to develop a 
general fault clause. 


This development is particularly noticeable in England 
where all the grounds of divorce are based upon fault (apart 
from insanity). 

Cruelty has had this broad development. Beginning with 
the classic case of Evans v. Evans (1790) 1 Hag. Con. 35, 
the place of violence was emphasised in cruelty. This was 
reiterated in Russell v. Russell (1897) A.C. 395, where the 
earlier cases which did not require violence were explained 
away.'? Nevertheless, this did not prevent development or 
hold the law within any limits. Injury to health, one of the 
major requirements, is now concentrated within reasonable 
apprehension of injury to health. The physical element in 
cruelty is now lowered in importance, and the factum in cruelty 
has been extended to include mental cruelty. This has been 
the major development and it can be so interpreted as to cover 
almost any inconsistency, so long as some offence can be dis- 
covered, within the marriage.1 The court usually looks at the 
whole history of marriage before beginning its process of 
discovering which particular acts amount to legal cruelty.” 

It is not even necessary to consider the motivations of the 
parties in relation to the so-called offences as was the case in 
the past. A number of meaningless tests like ‘‘malignity”’ 





102. E.g., Popkin v. Popkin [1 Hagg. Ecc. 765 n.}] D’Aguilar v. D’Aguilar 
{1 Hagg. Cons. 134 n.]}. 

103. Russell v. Russell [1897] A.C. 395. 

104. Lauder v. Lauder [1949} P. 277; Atkins v. Atkins [1942} 2 All E.R. 
637; Squire v. Squire [1949] P. 51. 

105. Jamieson v. Jamieson [1952] A.C. 525. 
106. Horton v. Horton [1940] P. 187. 
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and “wilful” acts have been forgotten by the courts. Instead, 
a categorisation of acts exists which provides a cloak for saying 
that it is unnecessary to prove any intention in the majority of 
cases, and that in others, a presumption that the defendant 
intended the rational and probable consequences of his acts 
may be raised which is virtually unrebuttable.?” 

The court has thus approached cruelty by looking at the 
interaction of the parties and how the behaviour of one spouse 
has affected the other, and what this has meant in terms of 
the future prospects for the marriage.*® It has been pointed 
out’ that the line between the unhappy and the unsafe mar- 
riage is difficult to draw, but one might well question in view 
of cases like Lauder v. Lauder (1949) p. 277, Squire v. 
Squire (1949) p. 51, Waters v. Waters (1956) p. 344, and 
Ingram v. Ingram (1956) p. 390, whether in fact such a 
division has been maintained in the present decade. Thus, the 
courts have established a broad fault clause and where offences 
are such that the marriage has broken down, the court will 
look for a divorce. 

This is not, however, a breakdown principle per se, and 
the technical aspects that are a part of a fault approach are 
still maintained. Provocation and the correlative moral judg- 
ments that attend it, insanity as a defence are still con- 
sidered.™ 

A similar process can be discerned in the history of 
desertion. This is principally found in the exertion by the courts 
of constructive desertion and in the reduction of the formerly 
rigid requisites for desertion. Constructive desertion is im- 
portant because it covers the living apart of the parties in all 
circumstances, not simply where one party deserts the other in 
physical terms of leaving the home. Intention is particularly 
relevant in this context, and the application of Lang v. Lang 
(1955) A.C. 402 to the English cases in Marjoram v. Mar- 





107. Kaslefsky v. Kaslefsky [1951] P. 38. 

108. The discussion between Meacher v. Meacher [1946] P. 216 and Jamieson 
v. Jamieson [1952] A.C. 525, which although proceeding along technical grounds 
is basically concerned with this. 

109. By Sir Carleton Allen; 73 Law Q.R. 316, 512 at P. 336. This is a pro- 
found technical study of legal cruelty. One may well question whether Allen’s 
dichotomy between the ‘doctrine of danger” and the “absolute impossibility” theory 
holds water today. The writer seems to be under the impression he is dealing with 
the law of mortgages, and not with the lives of individuals. 

110. Behaviour ‘“‘not excusable’ — Barker v. Barker [1949] P. 219. King 
v. King [1953] A.C. 124. 

111. Palmer v. Palmer [1955} P. 4. 
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joram (1955) 2 All E.R. 1, and Waters v. Waters (1956) P. 
344, means that the presumption that the party intended to 
force the other spouse to leave cannot be rebutted by proof 
that he did not desire this. The exclusion of motive, therefore, 
makes the presumption virtually irrebuttable. The effect on 
the parties in the whole context of the marriage is also con- 
sidered important where adultery as a bar is raised, and like- 
wise where mistaken cause is in issue as the reason for the 
desertion.” 

We are still concerned with fault and lack of cause to 
leave but like cruelty a stage is reached of simply three years’ 
separation and fault on one side. Even the terms of the 
physical aspect of the separation are looked at realistically. 

This approach, in a remarkably similar manner to cruelty, 
has its drawbacks when the law attempts to adapt the technical 
details to the general clause. This has particularly occurred 
in relation to the resumption of cohabitation, where there has 
been a lag in the utilisation of the wider standard. 

This more general approach is being reflected throughout 
much of the divorce law (except alimony)* notably in ques- 
tions arising under § 17 of the Married Women’s Property 
Act, 1882, which emphasizes the trend towards community of 
property in the adjustment of family assets after divorce."® 

This broadening of cruelty and desertion is similarly re- 
flected in American case law. It is superfluous to enter into 
an analysis of this.” It is only relevant to us insofar as it 
enlightens our present subject, the development of non-fault 
in the Anglo-American law. 





112. Adultery as a bar — Herod v. Herod [1939} P. 11. Mistaken cause — 
Glenister v. Glenister [1945] P. 30. 

113. Smith v. Smith [1940] P. 49. Shilston v. Shilston [1945] 174 L.T.R. 105 
(parties living under the same roof). 

114. E.g., Abercrombie v. Abercrombie [1943] 2 All E.R. 465 (where the 
parties slept together for a weekend; this sufficed to terminate the desertion, 
although the parties found they could not live together again). 
ox 115. Pinnick v. Pinnick {1957} 1 All E.R. 873. Lilley v. Lilley [1959] 3 All 

R, 283. 
- po Rimmer v. Rimmer [1953] 1 Q.B. 63; Cobb v. Cobb, [1955] 2 All 
R. 696. 

117. In passing, a reference might be made to a few examples of this broader 
approach in cruelty. Williams v. Williams, 37 Ariz. 176, 291 P. 993 (1930) ; Zweig 
v. Zweig, 46 Ind. App. 596, 93 N.E. 234 (1910) — referred to humiliation as the 
indirect effect on health of the petitioner. Martin v. Martin, 330 Mich. 414, 47 
N.W. 2d 673 (1951); Northrop v. Northrop, 200 Mich. 623, 166 N.W. 919 
(1918); Brown v. Brown, 130 Neb. 487, 265 N.W. 556 (1936); (destroyed the 
peace and mind as to impair the health). Further example: Vernier, V. 2, Section 
66. Nelson, V. 1. 208 et seq. 
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This brief analysis of English law is useful since it enables 
us to understand to some extent why the courts behave as they 
do when they are faced with a situation in which it is difficult 
or even impossible to lay blame. The methodology of the 
courts in widening the fault grounds has in fact become so 
ingrained in the minds of the judiciary that when faced with 
a pattern in the law that formally seems to resemble the tradi- 
tional law, they bring to bear upon it the same technique based 
upon the offences of the spouses. 


Conclusion 


This analysis of the law is now complete. A summary 
would best be to reiterate what has continuously appeared in 
the decisions. Incompatibility has presented in much the same 
way as the voluntary separation cases a mixture of fault and 
non-fault. Recrimination, in spite of strong criticism, remains 
a part of the law in some of the states. The obsession to find 
guilt runs through a large number of the cases. Alimony, 
apart from the exceptional case, is subject to the same con- 
siderations. 

The living apart statutes express, on the surface at least, 
an exclusion of fault considerations in about half of the states. 
In practice, as we have seen, this has not been the case. The 
introduction of technical terms, the reiteration of traditional 
jargon and the lack of continuity in thought are apparent in 
almost all the cases. In some instances, where it seemed that 
the policy of the legislature, or at least the apparent policy, 
has been carried out in the granting of the decree, this has 
not been followed through with reference to alimony or prop- 
erty rights. 

What has replaced this, as we saw in the reference to the 
English decisions, is a course which looks at the marriage as a 
whole and blurs the line between fault and non-fault. It is in 
fact a method which falls in the middle, at times vaguely aware 
that blame or guilt is not the ideal approach, at others slipping 
back into the traditional patterns of thinking and analysis. 

Nevertheless, one may still sanction the approach where 
it has led to a breaking down of rigid and narrow categories 
under the law based on the matrimonial offence. This is a 
case where the attitudes of the judiciary are ahead of the doc- 
trine contained in the law. But it is open to considerable ob- 
jection where a new pattern and policy are being introduced into 
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the law, for it is then that the “culture lag” of the judiciary in 
relation to the teachings of sociology and psychiatry becomes 
only too evident. 


It is precisely in these circumstances that we are seeking 
a dichotomy between the two aspects of the divorce law. This 
is one of the reasons why the new provisions were introduced. 
The courts have failed in the majority of cases to provide such 
a division. 

The reasons for this have been inferred in the discussion. 
Firstly, one would point to a lack of awareness of the change 
in policy. This is a characteristic which has been found not 
only in the decisions but also in the terms of the statutes, 
where a state has blindly adopted the principle of living apart 
as a basis for divorce and has then added a provision referring 
to guilt. In these cases, the courts have simply been dealing 
with a cause which approximates more to desertion than to a 
decree based on mutual consent. 


Secondly, there has been no acceptance by the judiciary 
that fault is not a reliable criterion for assessing divorce. This 
is particularly well expressed in the case of voluntary separa- 
tion, where, there being no reference to fault in assessing 
alimony, the court considers it in the same light as other 
alimony claims. It fulfils the statutory norm to exclude fault 
when passing on the petition for divorce, but only in such a 
case. The policy factors it is either not cognizant of, or it 
rejects them. 

Thirdly, the strong resistance to change is aided by having 
fault and non-fault side by side as grounds for divorce, and 
thus the tendency to bring the same techniques to bear on both 
is furthered. The possibilities for a liberal interpretation, of 
altering the whole concept of divorce, are being hidden by the 
continuance of the traditional system. Where there is no 
division in the statute, then there tends to be no separation of 
policy within the courts.“® This makes the achievements of 
the Scandinavian countries all the more remarkable."® 





118. Although voluntary separation occupies a distinct place for the petitioner 
in a number of states, e.g., in North Carolina, 91% of all divorces are given for this 
ground; in Louisiana, the figure is 63%, and in D. Columbia it is 24%. Thus, the 
separation encompasses all the other grounds for divorce. Similarly, this could be 
the case in incompatibility; in New Mexico, % of divorces are on this ground. 

Jacobsen — American Marriage and Divorce, p. 125-6. 

119. Divorce by mutual consent granted after a judicial separation of one year 
and a declaration that by reason of grave dissension they are unable to resume 
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Finally, the clinging to traditional ways of thinking, and 
attitudes based on what the court thinks are the mores of the 
time, brings a patterned approach to the issue. This is even 
more apparent in something which is connected so funda- 
mentally with religious, sexual, and social concepts as is 
divorce. The folkways of the court, as suggested at the be- 
ginning of the analysis, are of considerable importance; and 
it is this influence which is continually looking to past behaviour 
and passing superficial evaluations upon it in terms of blame- 
worthiness. 


When society has gone so far to recognise the changing 
functions of marriage, the attitudes to sex and the numerous 
psychiatric formulations explaining conflicting behaviour situ- 
ations within the marital relationship, certain policies tend to 
arise within the legal system to implement these concepts. Law 
only exists as an instrument for dealings between human beings. 
It acts on behalf of society, and when it is unable or unwilling 
or it lacks the capacity to fulfil its functions, then it becomes 
of little use to society. There is no doubt that some lag in 
time can be expected before the law fully reflects the opinions 
of society, but a point may be reached when this gap becomes 
a chasm. 


It may well be felt that in relation to the law of divorce 
this latter position is being neared. It seems that here is yet 
one more argument that might be used in favour of altering 
the present organization relating to the subject. 


The stage is being approached when the law will be 
concerned with the future and not the past, when the tradition 
of the indissoluble marriage which has so impressed itself on 
the minds of the judiciary will disappear. Not all dissolutions 
connote sinfulness or criminal action. Adversary proceedings 
which demean and debase human relations will themselves be 
dissolved. 





cohabitation. Unilateral divorce may be obtained on proof of this fact, or upon evi- 
dence of the grave neglect of or disregard of marital duties by the other, or any 
other cause which ied to serious dissension. Orfield — Growth of Scandinavian Law, 
50, 291. 

See also Swiss Code, Article 142: divorce asked for “lorsque le lien conjugal est 
si profoundement atteint que la vie commune est devenue insupportable.”’ Chinese 
legislation, 1950. Title V. Art. 17. V. Revue de droit familial, 1957 at 212. 






















































The Role of Conciliation in Divorce Cases 


ADAPTED FROM ADDRESS OF HONORABLE Louts H. BuRKEt 


I. HutstoricAL BACKGROUND 


The principle of attempting to conciliate marital difficul- 
ties as a condition precedent to formal separation is of ancient 
origin, imbedded in the laws of religious organizations in times 
when contracts of marriage were within their exclusive province. 

It also found recognition by civil authorities many years 
ago. France in 1886 enacted a law making it mandatory that 
parties seeking a divorce must first go before a judge whose 
duty it was to attempt to reconcile them. 

Michigan in 1919, and Wisconsin in 1933, preceded 
California in legislation providing for a conciliation process. 
In 1939 California passed its enabling act. Los Angeles 
County has formally established a Conciliation Court and 
provided it with a full-time staff. 


II. EFFreEcTIVENESS 


A. Reconciliations Effected 


Los Angeles County statistics for the Conciliation Court 
for the years 1954-1959 demonstrate that it performs an 
extremely worthwhile function. Reconciliations were effected 
in 3,581 cases, which is 45 per cent of the cases heard.? 
Sixty-three out of each one hundred conciliation hearings in 
1959 were in cases where divorce actions were pending between 
the parties. The percentage of success in these cases averaged 
40 per cent. The remaining thirty-seven cases out of each one 
hundred were ones in which divorce actions were threatening 
but had not been filed prior to the filing of the petition of 
conciliation. In this category the percentage of success was 
57 per cent. It is obvious that the sooner a couple can be 





+Presiding Judge of the Superior Court of Los Angeles County, Judge Burke 
received the Ph.B. and LL.B. degrees at Loyola University. For three years (1953- 
1956) he presided as Judge of the Conciliation Court and reorganized its procedures 
to assist in the reconciliation of divorce-bound couples. These procedures included 
the use of formal reconciliation agreements and a staff of professionally trained 
Marriage counselors. He has authored WITH THIS RING, McGraw-Hill, 1958. 
In 1958 he became Presiding Judge of the entire court of 102 judges. 

1. During the first half of 1960 the percentage of reconciliations has mounted 
to over 60%, an outstanding record. 
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routed to the Conciliation Court, before the marital wounds 
are deepened, the greater the possibility of success. 

Referrals to the Conciliation Court emanate from a num- 
ber of sources. Referrals in cases where divorce actions are 
pending are usually made by the attorneys for the parties. The 
quadrupling of referrals in divorce-pending cases during the 
past six years is indicative of the ever-increasing support of 
the Court by the Bar of Los Angeles County. 

The public does not realize the endless hours which many 
attorneys have devoted in efforts to reconcile divorce-bound 
clients. In many instances these efforts result in a disadvantage 
to the lawyer, through the loss of his clients who may turn 
to other counsel to press the divorce proceedings. In an effort 
to effect a reconciliation the lawyer has to overcome a natural 
suspicion on the part of his client’s spouse that he is “taking 
sides.” 

More and more attorneys are looking to the Conciliation 
Court as an effective means of exploring the possibility of 
reconciliation. The Court Counselors are neutral parties who 
do not take sides and they are trained in family counseling, 
with Masters Degrees and experience in counseling. The files 
are sealed and communications to Counselors are privileged 
by law. There is everything to gain and nothing to lose in hav- 
ing a lawyer recommend that his clients go through the con- 
ciliation process. If the conciliation efforts fail, the process 
very often results in a better understanding between the 
parties with respect to their continuing obligations to their 
children and in a lessening of ill will and hostility. 

There is no other court in the judicial system that creates 
such good public relations for both bench and bar as the Court 
of Conciliation. No filing fee or charge is made for the services 
rendered, the court files are not open to the public, are made 
secret by law, and no coercion is used to force couples to 
reconcile. Every reconciled couple has a warm and friendly 





2. It should also be pointed out that where a couple reconcile and sign a 
Husband-Wife Agreement, the resultant suspension of all prior orders of the Court 
does not suspend an order previously made by the Court as to attorney's fees. 

It is the policy of the court to award attorney's fees in Conciliation Court cases 
upon request of the attorney, where no divorce complaint has been filed. For an 
attorney to voluntarily waive his fee is misplaced generosity and poor psychology. 
An attorney is entitled to compensation for conferences held in his office, the 
preparation of affidavits, efc., in the Conciliation Court. He performs a far more 
meritorious social function in securing a couple’s reconciliation than in securing 
a perfunctory divorce decree. 
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feeling toward the judicial process, and even those not recon- 
ciled, through friendly conferences with a marriage counselor, 
are enabled to ease the tensions existing between parents and 
children and work out an amicable property settlement agree- 
ment, with arrangements for friendly visitation and other 
relationships between the parties involved in a divorce. 


That these new procedures have met with general ap- 
proval by attorneys is evidenced by the fact that presently 75 
per cent of cases filed in the Court of Conciliation are attorney- 
referrals. 


Each morning in Department 8, the Judge, who presides 
in the Domestic Relations Court where orders to show cause 
for temporary support, attorney’s fees, restraining orders, 
custody, default divorce cases, etc., are heard, calls the atten- 
tion of litigants to the existence of the Conciliation Court and 
of the availability of a Counselor to confer with them on the 
possibility of effecting a reconciliation. The Judge further 
advises the attorneys and parties that if temporary orders are 
required for support, attorney’s fees, etc., such matters will be 
disposed of either by stipulation or upon evidence in Depart- 
ment 8. This open invitation to explore the possibility of 
reconciliation has resulted in a number of successful recon- 
ciliations. 


Since the beginning of 1958 all default divorce cases 
between parents of children under fourteen have been trans- 
ferred for hearing by the Judge who also presides in the 
Conciliation Court, and he has been able to reroute a number 
of such cases through the conciliation process. Of these cases, 
where the parties go through with a conciliation court confer- 
ence, the percentage of success in effecting reconciliation is 
around ten per cent which while not high is nevertheless 
worthwhile. 


We have been reaching for ways to introduce the Con- 
ciliation Court to divorce-bound couples at the earliest possible 
moment, and at our request the Judges of our Court have 
adopted an amendment to the Court Rules requiring every 
person filing a complaint for divorce or separate maintenance, 
where parents of children under fourteen years of age are 
involved, to specify in his complaint the mailing address of 
each of such parents. Commencing in February of 1959, the 
County Clerk mails to each of such parents a little pamphlet 
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entitled “A Personal Message to Parents.” The pamphlet 
is illustrated and is designed to catch the eye of the recipients 
so that we may entice them to turn to the Conciliation Court 
with their domestic problems.* 


B. Permanence of Reconciliations Effected 

At the end of one year following the effecting of a 
reconciliation, attempts are made to ascertain whether or not 
the parties are still living together. Three out of every four 
replies received reveal that the reconciliations remain in effect; 
that one out of every four fails. Often the letters of reconciled 
persons contain voluntary expressions of gratitude for the 
efforts and advice of the Counselors. In the 1954-1959 
period there were over seven thousand seven hundred children 
involved in the families reconciled. 


III. Fottow-Urp CouNSsELING — COMMUNITY RESOURCES 


A. Continuing Assistance 

During 1959 the counseling staff commenced a continuing 
research program to ascertain various factors involved in 
couples utilizing our conciliation services. Of 500 families 
studied, nearly three-fourths of them had never previously 
sought professional help for their marital problems, i.e., from 
a psychiatrist, psychologist or social worker. Over one-half of 
the couples were Protestant, and over one-fourth were Roman 
Catholic; 10.6 per cent were Negro; 8.6 per cent Mexican; 
and .4 per cent were Asiatic. 

The average yearly income for such couples varies be- 
tween $5,000 and $7,000. 





3. Available on Request. The paragraph headings will give the general scope. 
It is addressed TO THOSE WITH MARRIAGE PROBLEMS. It points out the 
difficulties to be envisioned with TWO HOUSEHOLDS. It suggests that REMAR- 
RIAGE is not only difficult but the problems a person runs away from in one 
marriage haunt him in the next. It describes FAILURE; suggests that HELP IS 
AVAILABLE; that such help would be given IN COMPLETE PRIVACY — AND 
WITHOUT FORCE; that 43 OUT OF 100 have been helped; and predicts the 
PEACE OF MIND which could well follow. It gives THE NUMBER TO CALL 
and urges that it be done NOW. It is signed by the Judge, and concludes with 
an illustration of a happy family and an excerpt from a letter typical of our mail 
from couples reconciled through the Conciliation Court: 

“We are happy to report on this first anniversary of our visit to your 
Conciliation Court that we are happily together with our three children. Each 
of us has done his best to keep the promises we made in the wonderful Recon- 
ciliation Agreement we both signed. 

“We shudder to think of what untold unhappiness would have befallen 
each of us and our lovely children had we followed the line of least resistance, 
with a Judge eventually uttering the fateful words, ‘Divorce Granted’.” 
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There is one class of case in which reconciliations are 
effected where the Counselors of the Court believe that no 
further counseling is required. In such cases the parties have 
usually demonstrated their ability to maintain a successful 
marriage for a portion of their married life until difficulties 
arose which brought about the separation. These people 
appear to have the maturity and the internal resources to 
maintain the marriage without further outside help once the 
immediate problems have been dealt with. In this type of case 
the current difficulties have usually come from without the 
marriage and not from within.* Such external pressures often 
result in a separation, but without destroying the underlying 
affection of the parties for one another. Once the problems 
have been portrayed and understood in their proper perspective 
with the assistance of the Counselor, the parties are able to 
reach an agreement as to future conduct and to become 
reconciled. 


B. Community Resources for Further Counseling 


Another class of case exists where it is quite apparent to 
the Counselors that the problems involved are deep-seated. 
One or the other of the parties is immature or insecure, or 
suffers from a sense of inferiority, or lacks the inner resources 
to cope with the problems of everyday living without con- 
tinuing outside assistance. 


In some cases the marriage partners do not understand 
the underlying causes for their conduct toward one another, 
or they do not understand or have the ability to supply the 
needs of the other. In these, if the reconciliation is to have 
any reasonable chance of succeeding, further counseling will 
be required — sometimes over a long period of time. 


In the limited period of time which the Court Counselor 
has to devote to each case it is often impossible to bring to 
the surface the underlying causes of the difficulties, with the 
result that in effecting the reconciliation only the outside mani- 
festations of such difficulties are dealt with. Consequently, 





4. Examples of these are: sudden financial hardships; the location of the home 
in some neighborhood which has been perilous to the marriage for one reason or 
another; the sudden infatuation of one spouse with a third party; outside interference 
in the marriage by a third party; the presence of some third person in the home; 
a misunderstanding resulting from some unfortunate incident in which one or the 
other of the marriage partners has been displayed in an unjust light. 
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the Court must turn to the resources of the community to 
supply to the parties the long-range marital counseling required. 
Such counseling may necessitate psychiatric or psychological 
attention, or the awakening of spiritual values through quali- 
fied pastors of the particular religious faith of the parties 
involved. 

In Los Angeles County the Court enlisted the active 
participation in the program of the Welfare Planning Council 
of Los Angeles. The Committee on Administrative Policies 
and Practices of this Council, which consists of the heads of 
the family service agencies or their directors of case work, 
expressed its desire to cooperate fully with the Court in sup- 
plying long-term marital counseling through the qualified 
agencies of the Community Chest. A subcommittee of the 
latter group worked out referral procedures whereby such 
families have available to them the continuing counseling which 
is indicated. The Court Counselors make known to the parties 
the agencies available to them so that they may make their 
own selection. 

A letter is then sent to the agency by the Court advising 
it that the parties have been referred to it. Upon receipt 
by the agency of the referral letter the agency writes to the 
parties, inviting them to contact the agency for an appointment. 
Because of the emergency nature of these cases and the pr essing 
need for immediate counseling, these cases are given priority 
treatment wherever possible, by advancing them ahead of the 
waiting lists which many of such agencies have. This close 
cooperation between the Court and the social service agencies 
of the community has resulted in saving many marriages which 
would otherwise have broken up, resulting in all the ills which 
so often flow from broken homes, particularly affecting the 
children of these marriages. 


IV. PRocEDURE 
A. The Petition 
Cases are initiated in the Conciliation Court by filing a 
petition, the general form of which is provided for in the law.® 
There are no filing fees or charges for services rendered by 
the Conciliation Court, or for the performance of any duty by 
any public officer pursuant to the Conciliation Court law.® 





5. Cal. Code Civ. Proc. §§ 1762-63. 
6. Cal. Code Civ. Proc. § 1765. 
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B. The Affidavit 


It has been the policy of the Court to require an affidavit 
setting forth general information concerning the parties in- 
volved and their background. This affidavit includes a check 
list of marital difficulties. Our experience indicates that this 
list has greatly aided our Counselors in getting to the heart 
of the trouble. 


In the event that temporary restraining orders are needed 
(for example, against disposal of money or property, removal 
of children, etc.), then the parties are required to state in the 
affidavit the facts upon which such relief is requested. These 
allegations are reviewed by the Court, and if they are suf- 
ficient the Court may in its discretion issue a temporary re- 
straining order. 


C. Notice 


The Court clerical staff fixes the time and place of 
hearing on the petition and notifies the respondent by an 
informal letter. 


Where a divorce action is pending, copies of the notices 
are sent to the attorneys as well as to the parties. 


If the petitioner or his counsel indicates at the time of 
filing that the respondent is not likely to appear pursuant to 
the notice, the Court, if it deems it necessary, may issue a 
citation requiring the attendance of such respondent.’ 


D. The Hearing 


The hearing is conducted informally in an office by one 
of the Counselors. The Counselor talks to the attorneys first, 
if attorneys are involved and present at the hearing. Then 
the Counselor talks briefly to the parties together. The Coun- 
selor advises the parties of the purposes of the Conciliation 
Court and tells them that he is there to talk over with them 
the problems of their marriage in an effort to see if a reconcilia- 
tion can be effected. The fact is stressed that the Court will 
not force them to do anything that they do not wish to do, but 
that it is available to help them if they desire. They are then 
told that the Counselor will confer with each one separately 
and then with both together. Whichever one wishes to speak 





7. Cal. Code Civ. Proc. § 1766. 
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first remains with the Counselor. The other party is asked to 
go into the outer office, and while waiting is given a copy of 
a typical Reconciliation Agreement to read. This copy bears 
a memo, signed by the Judge, which reads as follows: 


To the Parties appearing in Court: 

By way of introducing you to the work of the Court, at- 
tached is a copy of a typical Reconciliation Agreement as entered 
into by persons who have become reconciled in this Court. 

In the event that you should become reconciled, an agree- 
ment would be prepared with your help which would cover the 
problems of your marriage. These might include some of the 
matters covered in this Agreement as well as others pertaining 
directly to your own case. 

This copy has been handed to you to read because it may 
suggest to you matters which you may wish to discuss with the 
Counselor, as well as to acquaint you with the general form of 
Reconciliation Agreements utilized in the Conciliation Court. 





Judge 


After conferring with each party, the Counselor brings both 
into the conference. If either, or both, refuses to give further 
consideration to a reconciliation, the proceedings are termi- 
nated and the attorneys, if any, are notified. 


E. Court Orders 


The law authorizes the Court to make such orders in 
respect to the conduct of the parties as it may deem necessary 
to preserve the marriage or to implement the reconciliation of 
the spouses,® but it limits the duration of such orders to a 
period of 30 days from the hearing of the petition, unless the 
parties mutually consent to a continuation of such time. 


F. Reconciliation Agreement 


If the parties indicate a willingness to consider a recon- 
ciliation, the Counselor then discusses with them the typical 
Reconciliation Agreement which each has read and also such 
additional matters as have been brought up by the parties in 
their conferences. In doing this he brings into the Reconcilia- 
tion Agreement the pages which are necessary to deal with 
their problems and eliminates from the Agreement all reference 





8. Cal. Code Civ. Proc. § 1769. 
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to matters which do not constitute problems of the particular 
family. 

Experience has demonstrated that the terms and condi- 
tions upon which persons agree to reconcile should be reduced 
to writing for several reasons: 


(1) Memory may be short concerning the promises that 
one may make to bring about a reconciliation. 


(2) Having brought their troubles to the Court the par- 
ties’ promises to one another should be dignified by a formal 
court order requiring them to comply fully with such promises 
under penalty of being found in contempt of court for any 
willful violation. 


(3) Having in mind that it is only by the mutual consent 
of the parties that the 30-day limitation upon the duration of 
orders of the Conciliation Court may be extended, a Reconcili- 
ation Agreement in writing serves as the means of securing 
the consent of the parties that the orders of the Court shall 
remain in full force and effect until further order of the Court. 
The 1955 amendments to the law authorize Reconciliation 
Agreements to be made in writing and further authorize the 
issuance of court orders requiring compliance with them.® 


A copy of the form of court order requiring compliance 
with the Agreement is attached to the Agreement and served 
on the parties in the event an agreement is reached. 


It became evident early in the study that any agreement 
arrived at between the parties should be assembled with a 
minimum of effort and, if possible, right at the time when the 
parties have come to an understanding with each other. It 
also appeared important that the parties should be able to take 
with them from the hearing a copy of their agreement and of 
the court order for future reference. This necessity led to the 
preparation of the forms of typical paragraphs covering most 
phases of domestic problems so that the agreements can be 
assembled quickly. 

One Judge has inaugurated the practice of having the 
Counselors bring the couples which they have reconciled into 
his chambers so that he may congratulate them. Meeting the 
Judge in charge of the Court is meaningful to them and adds 
further dignity and solemnity to the occasion. 





9. Cal. Code Civ. Proc. § 1769. 
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G. Third Parties 


The Code of Civil Procedure’ gives the Court jurisdic- 
tion over the spouses and “‘all persons having any relation to 
the controversy between the spouses.” The Code also provides 
that in the petition the petitioner shall “name as a respondent 
any other person who has any relation to the controversy and 
state the address of the person, if known to the petitioner.”™ 
Pursuant to these provisions third parties — paramours, in- 
laws, or other persons whose conduct may be interfering with 
the marriage — are named as respondents and brought into 
the proceedings. 


Where a domestic triangle exists and the husband and 
wife agree that they want to forgive and forget and start over 
again, upon the condition that the erring spouse will not consort 
further with the third party, the Court may make its order | 
prohibiting such consorting. Obviously, where the erring spouse 
does not consent, the order is not made. The fact that the 
erring spouse is willing to back up his assurance that the affair 
is ended with a promise which, if violated, may land him in jail, 
is often sufficient to convince his spouse of his sincerity. 


Our experience has demonstrated that quite often the 
third person, having been brought into the proceedings much 
against his or her will, is only too pleased to join in a consent 
to an order not to consort with the penitent spouse in the 
future. One such instance, where all three parties joined in 
the consent to the order, resulted in a subsequent contempt 
proceeding which did place the erring spouse and the third 
party in the county jail for contempt of court. This occurrence 
had a salutary effect in making the parties think twice before 
they consent to a court order. It is interesting to note that 
bringing in the parties to a triangle for a conference with a 
representative of the Court often has resulted in breaking up 
what may have been considered by one or more of the parties 
to have been a “harmless” affair, and in time to save the mar- 
riage. The examination of the respective interests of all 
parties concerned in the broad light of day, including the rights 
of children, has had a beneficial result in many instances. 





10. Cal. Code Civ. Proc. § 1760. 
11. Cal. Code Civ. Proc. § 1763(3). 












































ies 
ar- 
all 
hts 











1961] DIVORCE CASE CONCILIATION 


H. Contempt of Court 


If there is a serious and willful violation of a provision 
of a Reconciliation Agreement, such as an agreement by the 
husband not to strike his wife, or by either party not to consort 
with a third party, the injured spouse may fill out the usual 
domestic relations form to institute an order to show cause why 
the errant spouse should not be held in contempt of court. The 
affidavits instituting contempt proceedings are screened very 
carefully by the Court in order to be sure that the facts alleged 
relate to an offense which may be properly made the subject 
of a contempt proceeding. In recent months the volume of 
contempt proceedings has been negligible. 


I. Termination of Reconciliation Agreements 


Approximately one month after the holding of a Con- 
ciliation Court hearing the Judge reviews the file of the case 
and sends a letter to parties who have reconciled. This letter 
is meant to accomplish several things: 


(a) Extend congratulations to the reconciled couple, if 
for any reason the Judge was not able to do so personally, and 
encourage them to continue their efforts to comply with the 
promises which they have made to one another. 


(b) Advise them that in the event that either of them 
should become convinced that they cannot continue to live to- 
gether under the Agreement, then such person should call the 
clerk of the Court and ask for a further conference. After 
such conference, if the party decides that he can no longer 
remain reconciled, then at his request or at the request of both 
parties the Agreement and court order will be terminated. 


(c) In the event that the parties have agreed to arrange 
for follow-up counseling, to remind them of that fact and to 
urge them to comply with their agreement in this respect. If 
no reference was made in the Agreement to further counseling, 
then the Court advises the parties in the follow-up letter that, 
should they feel that they can benefit from additional counsel- 
ing, there are private family service agencies which they can 
contact for help. Should such need arise and should the parties 
desire to avail themselves of such help, it is suggested that 
they contact their Counselor in the Conciliation Court for help 
in locating such a service in the community. 
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(d) In some instances reconciliations are brought about 
merely through the filing of the petition and the notice to the 
parties of the hearing which is to take place. This sometimes 
has the salutary effect of having the parties talk out their 
troubles with one another, with the result that they arrive at 
a satisfactory solution; whereupon the hearing date is cancelled 
by them. The form letter which is sent out in this instance 
contains the suggestion that it is often helpful to talk over 
serious domestic troubles with a trained and neutral third 
party and that should such difficulties arise again the parties 
are free to call the Court and to arrange to restore the matter 
to the Court’s calendar. 


V. RELATIONSHIP TO DIVORCE PROCEEDINGS 
A. Stay of Divorce Proceedings 


Where the conciliation petition is filed first, then during 
a period beginning upon the filing of the petition until 30 days 
after the hearing of such petition, neither spouse may file an 
action for divorce, annulment, or separate maintenance. After 
the expiration of the 30-day period, if the controversy between 
the spouses has not been terminated, either spouse is free to 
institute proceedings for divorce, etc. 


The pendency of a divorce proceeding does not operate 
as a bar to instituting conciliation proceedings,” and petitions 
have been received up to the date of the entry of the final 
judgment of divorce. 


B. Transfer of Divorce Cases 


Whenever it appears to the Court at any time during the 
pendency of a divorce matter that there is a minor child in- 
volved and that there is a reasonable possibility of a reconcilia- 
tion being effected, the case may be transferred to the Con- 
ciliation Court for a hearing.’® This procedure has been fol- 
lowed, even during the trial of a contested divorce action. In 
such instances the Judge hearing the divorce matter merely 
holds the divorce file open so that the divorce proceeding may 
be transferred back to him in the event that the attempt at 
conciliation fails. 





12. Cal. Code Civ. Proc. § 1770. 
13. Cal. Code Civ. Proc. § 1771. 
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VI. OrHerR CHARACTERISTICS 

A. Privacy 

All hearings and conferences in Conciliation Court pro- 
ceedings must be conducted in private and the Court must 
exclude all persons except the officers of the Court, the parties, 
their counsel, and witnesses. Conferences are explicitly author- 
ized by law to be held with each party and his counsel separ- 
ately. In the discretion of the Counselor conducting the 
conference, counsel for one party may be excluded when the 
adverse party is present. This is for the obvious purpose of 
encouraging the parties to speak more freely than they would 
if they thought that anything that might be said could be 
brought up in any subsequent divorce proceedings. All com- 
munications, verbal or written, from parties to the Court are 
deemed to be made to the officials in confidence within the 
meaning of the Code of Civil Procedure. The files of the 
Conciliation Court are closed, but the petition, supporting 
affidavit, Reconciliation Agreement, and any court order made 
in the matter may be opened to inspection by any party or his 
counsel upon the written authority of the Judge of the Con- 
ciliation Court.” 


B. No Minor Child Involved 


From a reading of the Conciliation Court law it becomes 
obvious it was intended to be utilized primarily in cases where 
there are minor children — in fact the Court was originally 
called the Children’s Court of Conciliation. However, the law 
authorizes the Court to consider cases where there are no 
children where it appears that a reconciliation is possible, pro- 
vided that the work of the Court in cases involving children 
will not be seriously impeded. In other words, it is intended 
that the cases involving children should receive priority. 


C. Religion 


_ A recent survey indicated that the three things most often 
found in happily married families are: (1) The family either 
owns its own home or has plans under way toward acquiring 
it; (2) There are children in the family; (3) The family has 
some active religious affiliation; (4) and, that in 95 per cent 
of divorce-bound couples either the husband, wife or both never 





14. Cal. Code Civ. Proc. § 1881(5). 
15. Cal. Code Civ. Proc. § 1747. 
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attended church regularly. In nearly one-half of the cases one 
or both parties were from broken homes, and in 43 per cent 
of the cases the parties had known each other for less than a 
year before marriage. 

The Conciliation Law recognizes that religion can be a 
substantial factor in bringing about the reconciliation of spouses 
and in enabling them to maintain a happy home. The Code of 
Civil Procedure’® provides that with the consent of both parties 
the Court may invoke the aid of the pastor or director of any 
religious denomination to which the parties belong. (A similar 
provision is included with respect to invoking the aid of the 
family physician or other specialists. ) 

In keeping with accepted social work practices where a 
reference for further counseling is made, the Court calls the 
attention of the parties to those agencies in the list of Com- 
munity Chest supported agencies which are maintained by the 
religious group with which the particular family has indicated 
an affiliation. 

The use of a family prayer may have great value for some 
families with a religious background, utilizing the adage that 
“The family that prays together stays together.” This is 
particularly true for a couple who find it very difficult to 
communicate with one another — for example, a family where 
one or both of the parties finds it next to impossible to say, 
“I’m sorry.” It is suggested to such families that the use of 
family prayer could be very helpful and a nonsectarian form 
of prayer has been prepared with the view of stimulating their 
thinking as to the form such prayer might take. The parties 
are advised that they are to put any such prayer in their own 
words to conform with their own religious beliefs. 

The question has been asked as to how we insure the re- 
vival of an action filed by a person who has consented to go 
back to an errant spouse if the contractual provisions in our 
reconciliation agreements are subsequently violated by the 
spouses; also whether or not we have encountered considerable 
resistance to the program by spouses who do not desire to risk 
the loss of their grounds for divorce through condonation which 
would be the legal effect of an unqualified and complete recon- 
ciliation. This has been a problem, and when we have en- 
countered it we have met it by inserting in the reconciliation 





16. Cal. Code Civ. Proc. § 1768. 
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agreement a paragraph entitled “Trial Reconciliation” which 
indicates clearly that it is not the intention of the parties to 
condone or forgive the offenses which each has committed 
against the other and that neither the entering into of the 
agreement nor the resumption of cohabitation shall be con- 
strued as a condonation or as a reconciliation of the parties. 
The parties express their intention that it is to be a trial 
reconciliation upon the terms and conditions expressed in the 
agreement. Further, that in the event that each of the parties 
complies with his or her obligations for the full term of the 
reconciliation period, then at the expiration of such term the 
parties agree to reach a conclusion as to whether or not they 
shall become reconciled in the full sense of the word and for- 
give and condone the offenses previously committed against 
one another. 


The Civil Code*” defines condonation as the conditional 
forgiveness of a matrimonial offense and requires’® a recon- 
ciliation and remission of the offense by the injured party and 
the restoration of the offending party to all marital rights. It 
implies’? a condition subsequent; that the forgiving party must 
be treated with conjugal kindness. The law further provides 
that cohabitation or passive endurance or conjugal kindness 
shall not be evidence of condonation unless accompanied by an 
express agreement to condone ;” furthermore, that condonation 
is revoked and the original cause of divorce is revived?! when 
the condonee commits acts constituting a like or other cause of 
divorce or is guilty of great conjugal unkindness, not amount- 
ing to a cause of divorce, but sufficiently habitual and gross 
to show that the conditions of condonation had not been 
accepted in good faith or not fulfilled. 


Our case law supports these code sections.?? We believe 
that through the insertion of the aforementioned paragraph 
in the reconciliation agreement we have protected the rights 
of the parties on a trial reconciliation basis. 





17. Cal. Civ. Code § 115. 

18. Cal. Civ. Code § 116. 

19. Cal. Civ. Code § 117. 

20. Cal. Civ. Code § 118. 

21. Cal. Civ. Code § 121. 

22. Chester v. Chester, 76 Cal. App. 2d 265, 172 P. 2d 924 (Dist. Ct. App., 
1946) to the effect that a clear intent to reconcile must be shown and that if it is 
based upon certain expressed conditions which are not kept the condonation has 
not taken place. 
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VII. Srarr MEMBERS AND THEIR FUNCTIONS, 
Los ANGELES COUNTY 


A. The Judge 


The Judge has the over-all responsibility for the opera- 
tions of the Court. His supervision, interest, and participation 
in its functions must be active and direct. It is his responsibility 
to evaluate and interpret the work of the Court to his fellow 
Judges. 

The Judge does not hold the conciliation conferences 
except in rare instances where, in a case previously screened 
by a Counselor, it is felt that the aid of the Judge might be 
helpful. The heavy back-log of civil trials requires that every 
available court hour be expended in the trial of other actions, 
and experience has indicated that it is not necessary that a 
Judge actually conduct the conferences. During the first 18 
months of the 1954-1955 study the Judge did so in order to be 
in position to compose the Reconciliation Agreement, direct 
the preparation of other forms, the amending of the law, and 
the compilation of statistics which were felt to be necessary in 
the completion of the study and re-evaluation of the program. 
Marital counseling is now recognized as a professional field 
for which special college training in the social sciences and in 
psychology should be required. Preferably, Counselors should 
possess a master’s degree in social work or the equivalent in 
years of actual training and experience. 

The Judge supervises the staff of the Court. It has been 
found helpful for him to hold weekly conferences with the 
Counselors at which difficult or unusual cases are reviewed 
and where practices, proceedings, and policies are discussed. 
These conferences serve to keep him abreast of the problems 
of the Court and also, through the exchange of information, 
enable the Counselors to aid one another. 

The Judge reviews Reconciliation Agreements and signs 
all court orders requiring compliance with the Agreements. 

The Judge reviews all affidavits for temporary restrain- 
ing orders or to initiate contempt proceedings. He causes 
orders to show cause to be issued where he finds the affidavits 
are sufficient and he hears such orders at the time set. 

The Judge reviews the files of each case about one month 
after it is heard by a Counselor, and he sends the appropriate 
follow-up letters to the reconciled parties. 
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The Judge makes public appearances before the Bar and 
other meetings, interpreting the functions and work of the 
Court. He also answers correspondence containing inquiries 
from other states, and foreign countries, regarding the Court. 
From the interest being expressed, it can be said that the Court 
is considered by many to be a pilot operation worthy of study 
and of note. 

While varying from month to month, the percentages of 
success in effecting reconciliations have remained constant 
during 1955 to 1960. The success of the program is largely 
dependent upon the competence and zeal of the counseling 
staff, and the active interest and supervision of the Judge. 


B. The Supervising Conciliation Counselor 

The Supervising Conciliation Counselor holds conciliation 
conferences and provides such supervision over the work of 
the other counselors as the Judge of the Conciliation Court 
may order. He assists the Court in the preparation of reports 
and the maintenance of records and statistics.” 


C. Senior Counselors and Counselors of Conciliation 

The functions of these positions are largely to conduct 
conciliation conferences with parties appearing before the 
Court. The present staff consists of seven Senior Counselors 
and Counselors of Conciliation in addition to the Supervising 
Counselor. 


D. The Chief Clerk 

The Chief Clerk supervises the clerical personnel, main- 
tains statistics, keeps the calendars for the Counselors, and 
relieves the Judge of a considerable amount of detail work 
required for the smooth operation of the Conciliation Court 
offices. 

VIII. CoNncLusion 

A. Satisfaction 

Family counseling at the Conciliation Court level demands 
a tremendous amount of patience, self-restraint, ability to 
listen, and natural sympathy for the problems and welfare of 
others. On the other hand, there is little to equal the satisfac- 
tion one feels when one is successful in aiding a deserving couple 





23. Cal. Civ. Code § 1745. 
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to surmount misunderstandings, to forgive transgressions, and 
to go back together determined to look into the future with 
love, hope and trust. What a grand feeling it is to aid in 
restoring to the security of a home and to the love of both 
parents the bewildered and helpless children of such a home. 


B. Goal 

A goal for the many devoted people engaged in marital 
counseling might well be expressed in the beautiful words of 
St. Francis of Assisi: “Lord, make me an instrument of your 
peace; where there is hatred, let me sow love; where there is 
injury, pardon; where there is doubt, faith; where there is 
despair, hope; where there is darkness, light; and where there 
is sadness, joy.” 

















Enforceability of Antenuptial Agreements 
Providing for the Religious 
Education of Children 


WALTER G. GAnst 


Marriage between persons of different religious faiths is 
inclined to precipitate disputes regarding the religious upbring- 
ing of children. For the mixed marriage to be recognized when 
one of the spouses is a Roman Catholic, a formal written 
agreement to rear all offspring resulting from the marriage 
in the Roman Catholic faith is exacted of the parents by the 
church. Breach of such an agreement by the non-Catholic is 
likely to incur ecclesiastical sanction and result in possible 
mental and moral damage to the Catholic spouse. Whether, 
and to what extent, the aggrieved party ought to be afforded 
relief by way of legal sanction in a secular court is a question 
that has continuously plagued the courts. Despite the fact 
that antenuptial agreements providing for the religious edu- 
cation of children have, with few exceptions, been denied 
complete legal sanction, although a renowned authority has 
concluded otherwise,” they continue to be given legal effect 
in varying degrees by the courts. The rationales differ con- 
siderably, as much within a given jurisdiction as among the 
several jurisdictions. In general the agreements have been 
held unenforceable or not pursuant to one or more of the 
following considerations :* 

(1) Validity of the agreement under the law of contracts. 

(2) Jurisdiction and the available remedies at law and 


in equity. 





‘ N 34 NYU Law School, firm of Strasser, Spiegelberg, Fried and Frank, New 

ork, N. Y. 

iis i Frequently, for convenience, the word “Catholic” is used in lieu of “Roman 
atholic.” 

2. WILLISTON, ON CONTRACTS (1936 ed.) § 1744A note 3. “Agreements 
a. parents relating to the religious training of their children are generally 
upheld. 

_ 3._A separate question is whether breach of the agreement would support an 
action for annulment based on fraud. Nilsen v. Nilsen, 66 N.Y.S. 2d 204 (1946), 
held that it would not, because the promise was not one upon which a reasonable 
man would depend. Compare Ross v. Ross, 4 Misc. 2d 399, 149 N.Y.S. 2d 585 
(1956), where the promisee’s evidence showing that promisor had no intention 
of performing was deemed not sufficiently clear and convincing. This rationale 


pete that, had there been sufficient proof, the annulment would have been 
nted. 
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(3) Religious upbringing as a right absolute in the 
father and one held jointly by both parents; the 
effect of estoppel upon enforcement of the promise. 

(4) Impracticality of enforcement; Indefiniteness of the 
agreement. 

(5) Public policy: Concept of non-intervention in mat- 
ters of religion and antipathy toward the enforce- 
ment of moral obligations. 

(6) The “best welfare of the child” criterion in award- 
ing custody. 

(7) The unconstitutionality of judicial enforcement. 

Each of the above rationales will be considered in its turn. 

Although the constitutional issue is the one least encountered 

and most neglected in the decisions, its importance is, perhaps, 

paramount, and it will, therefore, be considered at length. 

(1) An antenuptial agreement entered into in contempla- 
tion of marriage is valid under contract law.t While it is 
true that enforceability of the contract presupposes its validity, 
to say that validity dictates enforceability, however, is to 
sacrifice the substance of the contract for its form.® 

(2) Assuming that the antenuptial agreement meets the 
requisites of a valid contract, what remedies, if any, are there 
available at law and in equity upon its breach? 

It is readily apparent from the very nature of the agree- 
ment that, upon its breach by the promisor, the promisee has 
no adequate remedy at law. A breach of contract action for 
money damages is purposeless. Damage to the promisee is 
purely mental and hardly susceptible of monetary measurement. 
An award of damages granted on grounds of spiritual anguish 
would infer the spiritual inferiority of any religion not em- 
braced by the promisee. Apart from this consideration, money 
damages, even if measurable, would not regain for the prom- 
isee, ordinarily a Roman Catholic, the approval of the church, 





4. See 1 WILLISTON, ON CONTRACTS § 110 (rev. ed. 1957). ‘Marriage 
is regarded by the law as valuable consideration and marriage or promise of 
marriage is sufficient consideration for a promise.” American Surety Co. v. Conner, 
251 N.Y. 1, 166 N.E. 783 (1929). The promisee has bargained for a promise 
that the children be reared in a particular religious faith, and the marriage consti- 
tutes consideration for the promise. One decision called the promise “an inducing 
cause of this marriage . . . an enforceable contract which, in and of itself, should 
be upheld.” Shearer v. Shearer, 73 N.Y.S. 2d 337 (1947). Where the promise is 
subsequent to marriage, however, it is less easy to find consideration sufficient 
to support a valid contract. See Hackett v. Hackett, 78 Ohio L. Abs. 485, 150 N.E. 
2d 431 (1958), appeal dismissed, 168 Ohio St. 373, 154 N.E. 2d 820 (1958). 
5. A discussion of the substance of the agreement follows in the ensuing pages. 
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which exacted the agreement in the first instance. A remedy, 
therefore, if forthcoming, would have to come from the 
chancellor. 

A majority of the decisions indicate that a resort to the 
conscience of equity for specific performance of the agreement 
would be futile.© Although it is doubtful whether the argu- 
ment that equity will not enforce property rights would 
control per se at a time when equity has started to extend 
its jurisdiction beyond property rights,’ equity, however, will 
not grant specific performance without looking to the nature 
and substance of the agreement. 


(3) Because the English common law conferred upon 
the father, as head of household, the absolute right to control 
the religious education of the children, an antenuptial agree- 
ment to raise the children in the mother’s religion was held 
to be void and unenforceable. Today the right belongs un- 





6. This result emanates from the traditional notion that equity will exercise 
jurisdiction only where property rather than personal rights are affected. Gee v. 
Pritchard, 2 Swans. 402, 36 Eng. Rep. 670 (1818). The Missouri Court held 
that the right to raise children in a particular faith was not a property right; 
“(A)nd we might dispose of the case on that ground.” Brewer v. Cary, 148 Mo. 
App. 193, 197, 127 S.W. 685, 690 (1910). 

7. See Chafee, The Progress of the Law, 34 HARV.L.R. 388 (1921). To 
adopt the liberal position that equity is not willing to enforce non-property rights 
is one thing; and to say that the rights to educate children are property rights 
is another. One New York court found the “reciprocal duties of husband and wife 
constitute property,” and that “these rights though spiritual and intangible become 
for all practical purposes just as real, protective and enforceable as pertained to any 
physical property.”” Ramon v. Ramon, 34 N.Y.S. 2d 100 (1942). It is suggested 
that in its effort to find a property right, the court felt that once having attached 
the label “property” to the right, it was enforceable per se. Little import ought 
to be accorded to what has apparently become a semantic difference over what is 
or is not a property right. The gravamen of whether to enforce the antenuptial 
agreement lies not in determining whether it has met the formal requisites of an 
enforceable contract, or whether equity has jurisdiction, but rather in assessing the 
substance that lies behind the form. 

8. In re Argar-Ellis, 10 Ch. D. 49 (1878); Besant v. Wood, 12 Ch. D. 605 
(1879). In re Scarritt, 76 Mo. 565, 43 Am. Rep. 768 (1882). See also Weir v. 
Marley, 99 Mo. 484, 12 S.W. 798, 801(1890), which refers to the father’s right 
to custody as a parental duty in the form of a trust that cannot be liquidated by 
contract. One court nevertheless, by way of dictum, indicated that an antenuptial 
agreement signed by the father would work an estoppel on his traditional right 
to control the course of his child’s religion. In re Luck, 7 Ohio N.P. 49 (1900). 
It would seem that the element of reliance is missing for an estoppel to lie. 
Admittedly, the Catholic partner to the marriage bargained for a church-exacted 
promise to have the children raised as Catholics, but the promisor neither promised, 
nor did the promisee bargain for or rely upon, judicial enforcement of the agree- 
ment, because such a promise was not within the power of the promisor to make. 
The nature of the promisee’s change of status for life, due to the indissolubility of 
the marriage, in reliance on the promise is not a legally compelling reason for a 
secular court to enforce it. See Mirizio v. Mirizio, 242 N.Y. 74, 150 N.E. 605 
(1926), which involved the breach, by a spouse, of an agreement to participate in 
a religious ceremony subsequent to the civil wedding. 
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questionably to both parents.® 

(4) A substantial reason against enforcement of the 
antenuptial agreement is that it would be impractical to enforce 
or implement a decree for specific performance. How can 
a court possibly force the parent custodian to rear the child 
in the religion of the other parent? Apart from the imprac- 
ticality of doing so, there is a more compelling sociological 
argument against enforcing the agreement. To force the 
agreement upon an unwilling parent might well have the effect 
of driving a wedge between parent and child hardly compatible 
with the ‘‘welfare of the child” consideration which probably 
prompted the choice of the custodian in the first instance. 

In a recent decision, the agreement providing for the 
religious education of the children was embodied in a divorce 
decree.° When the promisor failed to carry out his promise, 
the promisee instituted contempt proceedings. The court ad- 
judged the agreement too vague and indefinite to support the 
action. Despite its narrow holding, the tribunal observed, by 
way of dictum, that enforcement of the agreement would have 
a detrimental effect upon the child. 

(5) Apart from the question of whether or not enforce- 
ment of the antenuptial agreement is unconstitutional is a 
general notion prevading many of the cases that the courts 
must, at all times, respect freedom of religious worship. Thus, 
the argument goes, to enforce the agreement is to abridge the 
freedom. The underlying reason behind the old rule that gave 
the father the indivisible right of control, is, however, as 
valid in contemporary jurisprudence as it was in nineteenth 
century England. To quote the English Court: 

A father cannot bind himself conclusively by a contract to exer- 
cise, in all events, in a particular way, go which the law gives 
him for the benefit of his children, and not for his own." 
The rights, whether possessed by the father alone or whether, 
as now, possessed by both parents, emanate from, and are 
part of, the marital relationship. For either parent to bargain 
them away by an agreement would be to violate the trust 
and abridge the freedom that society has bestowed upon him. 





9. Hernandez v. Thomas, 50 Fla. 522, 39 So. 641 (1905); Ex parte Flynn, 
87 N.J. Eq. 413, 100, Atl. 861 (1917); Dunavant v. Dunavant, 31 Tenn. App. 
634, 219 S.W. 2d 910, 914 (1949). The law giving the father the absolute right 
to control the religious education of his children was abolished in England in the 
Guardian of Infants Act, 1925, 15 & 16 Geo. v, c. 45. 

10. Lynch v. Uhlenhopp, 248 Iowa 68, 78 N.W. 2d 491 (1956). 
11. Andrews v. Salt, L.R. 8 Ch. 622, 636 (1873). 
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Is not the promise by seeking to enforce the agreement inviting 
a temporal tribunal to choose between religions and accord 
legal sanction to a moral obligation? Whether the court says 
that it should not intervene in the upbringing of children,” 
or that the law is absolutely impartial in matters of religion,” 
or that the law does not profess to know what is a right belief, 
or that it will not decree specific performance of a duty of 
conscience,?> the court is, in effect, lending credence to the 
existence of a strong public policy against interference with 
freedom of religion. The freedom would inevitably be 
abridged by enforement of a contract not to change a child’s 
religious upbringing. 

(6) There is no doubt that the welfare of the child is 
the leading criterion in judicial awards of custody. The test 
follows from the concept that the court is parens patriae, or 
guardian of persons legally disabled.4* A parent, once having 
been awarded custody, has control over the religious education 
of the child,’” according to the weight of judicial authority, 
despite the existence of antenuptial agreements providing 
therefore. Nonetheless, a minority of decisions have given 
effect to the agreement in varying degrees, implicitly if not 
explicitly.” 

New York is an example of a state where the courts are 





12. People ex rel. Portnoy v. Strasser, 303 N.Y. 539, 104 N.E.2d 895 (1952). 

13. McLaughlin v. McLaughlin, 20 Conn. Sup. 278, 132 A.2d 420 (1957). 

14. Brewer v. Cary, supra note 6. 

15. Ibid. 

16. McIntosh v. Dill, 86 Okla. 1, 205 Pac. 917, 925 (1922). 

17. People ex rel. Sisson v. Sisson, 271 N.Y. 285, 2 N.E.2d 660 (1936); 
Donahue v. Donahue, 142 N.J. Eq. 701, 61 A.2d 243 (1948); Wojnarowicz v. 
Wojnarowicz, 48 N.J. Super. 349, 137 A.2d 618 (1958). Contra: Angel v. Angel, 
74 Ohio L. Abs. 531, 140 N.E.2d 86 (1956). See Denton v. James, 107 Kan. 
729, 193 Pac. 307 (1920), for the proposition that religious views ought not be 
considered in determining custody to deprive a parent otherwise qualified. 

18. Denton v. James, 107 Kan. 729, 193 Pac. 307 (1920) ; Boerger v. Boerger, 
26 N.J. Super. 90, 97 A.2d 419 (1953) ; Dumais v. Dumais, 152 Me. 24, 122 A.2d 
322 (1956); McLaughlin v. McLaughlin, 20 Conn. Supp. 278, 132 A.2d 420 
(1957); Stanton v. Stanton, 213 Ga. 545, 100 S.E.2d 289 (1957). 

19. In Shine v. Shine, 189 S.W. 403 (1916), the wife was awarded custody 
on the condition that she rear the child in the husband’s faith, pursuant to her 
antenuptial promise. Another court, while conceding that the child’s welfare was 
controlling in determining custody, expressed the view that religious training was 
an important criterion in determining what was in the child’s best interest. 
Com. ex rel. Stack v. Stack, 141 Pa. Super. 147, 15 A.2d 76 (1940). The same 
jurisdiction gave implied effect to a provision for religious upbringing when, 
upon protest by the mother, the court awarded custody to the father. The court 
observed that the father was cognizant of his obligation, and that there was a 
Catholic Church and school near his home. Com. ex rel. Conrod v. Conrod, 165 
Pa. Super. 628, 70 A.2d 433 (1950). To the same effect, see Smith v. Smith, 340 
Ill. App. 636, 92 N.E.2d 358 (1950). 
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in doubt over the question of whether judicial effect should 
be rendered an antenuptial agreement in awarding custody. 
The most recent decision purports to follow the existing New 
York law when, in arriving at the conclusion reached by a 
majority of the courts, it states: 


The child is the ward of the court, and the court must look to 
his welfare and his rights before all else. This court, therefore, 
by stare decisis and also the prompting of its own judgment and 
feelings, must, in coming to a decision, disregard the provisions 
of any such prenuptial understanding insofar as they attempted 
to dispose of . . . deepseated aspects of the children’s lives, up to 
the date of their majority.?® 


It is submitted that the court, rightly or wrongly, in completely 
disregarding the antenuptial agreement, was prompted more 
by “its own judgment and feelings” than by “‘stare decisis,” 
if it meant by the latter phrase “New York decisions.” In 
1936, a New York court, while considering the welfare of the 
child, in a case not involving an antenuptial agreement, sug- 
gested that among other things, “it is important to discover 
whether there was an antenuptial agreement.’ The court 
probably adopted this view from an earlier decision which 
stated, flatly, that agreements between parents for a particular 
kind of religious upbringing have, in general, been held valid.” 
In 1947, the New York Supreme Court rendered complete 
effect to the antenuptial agreement by deciding that the best 
interests of the child were, in fact, effected by its enforce- 
ment.” The stage was set in 1954 for the Court of Appeals 
to decide, at last, what effect, if any, ought to be granted 





20. Hehman v. Hehman, 13 Misc.2d 318, 178 N.Y.S.2d 328, 330 (1958). 

21. In re Vardinakis, 160 Misc. 13, 289 N.Y. Supp. 355 (1936). 

22. See Weinberger v. Van Hessen, 260 N.Y. 294, 183 N.E. 429 (1932), 
where fortuitous effect was given an agreement providing for religious upbringing. 
Plaintiff, an infant, was granted specific performance of an agreement entered into 
by his mother with defendant. Under the terms of the contract, defendant agreed 
to support the child provided that he be permitted to direct its moral and religious 
training. The Court of Appeals held that the complaint stated a cause of action 
despite the fact that defendant had no enforceable right to direct plaintiff's educa- 
tion. The Court's statement as to the general validity of agreements providing for 
the religious education of children is somewhat at variance with its admission that 
defendant had no enforceable right. Is the tribunal inferring that it would grant 
plaintiff specific performance upon breach of the contract by defendant, but not 
vice-versa? It seems that plaintiff, by performing his side of the contract, could 
forever bind defendant to pay his support, but that if defendant wanted to enforce 
the promise to give him control over plaintiff's religious up-bringing, he would 
not be granted relief, even by fully performing on his side. The decision, at the 
very least, left in doubt the effect to be accorded such agreements in New York. 

23. Shearer v. Shearer, supra note 4. 
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antenuptial agreements providing for religious education.™ 
Pursuant to a separation decree, custody of the child was 
awarded to the wife, a Christian Scientist. The decree con- 
tained the usual antenuptial agreement, to the effect that the 
son be raised in the father’s religion. The New York Court, 
upon application from the wife, permitted modification of 
the decree to allow the son, then twelve years old, to choose 
his own religion, pursuant to a finding by the referee that such 
modification was necessary in the child’s best interest. The 
opinion is ambiguous at best. Its language does not state that 
antenuptial agreements for religious upbringing are, per se, 
unenforceable. Neither does it restate its earlier view that 
such agreements have, in general, been held valid. Whether 
the agreement would have been given effect had it been 
found in the child’s best interest to do so, as a later New York 
case held,?® or whether the Court of Appeals decided that a 
child of sufficient maturity must be free to exercise his own 
choice, is not clear. If the court felt that a modification, in 
this instance, was consonant with the child’s welfare, it, also, 
is not evident from the opinion. Certainly Judge Desmond, in 
dissenting, felt that effect should have been accorded the 
agreement: 

Although the child’s welfare is a paramount consideration in 

every custody case, we cannot close our eyes to fundamental 

principles as to judgments and agreements, and we cannot forget 

ancient maxims denying equitable relief to suitors whose hands 

are unclean. Respondent failed to prove that an amendment to 

the decree was suggested by anything except the boy’s own 

desires. She did prove affirmatively that she herself has created 

this troublesome position by violating not only her solemn 

agreement but the plain condition under which custody was 

decreed to her.?7 
While the wife, as the dissent points out, having repudiated 
not only the agreement but also a court decree incorporating 
it, should not be permitted to profit therefrom by seeking 
relief in a court of conscience, both the lower court, which 
rendered the decree, and the Court of Appeals, which modified 
it, made a mistake in not disregarding the agreement entirely 
by eliminating it from the decree so as to give it no legal effect. 
Once the court had granted the decree, with the agreement 

24. Martin v. Martin, 283 App. Div. 721, 127 N.Y.S.2d 851 (1954), aff'd, 
308 N.Y. 136, 123 N.E.2d 812 (1954). 

25. Weinberger v. Van Hessen, supra note 22. 


26. Ross v. Ross, 4 Misc.2d 399, 149 N.Y.S.2d 585, 591 (1956). 
27. Martin v. Martin, 308 N.Y. 136, 137, 123 N.E.2d 812, 813 (1954). 
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included, on the basis of the child’s welfare, surely it follows 
that a violation of such decree is contrary to the child’s wel- 
fare. Under those circumstances a breach ought certainly to 
constitute sufficient grounds for redeciding the custody ques- 
tion, if not for contempt of court. The point is that effect 
should not have been accorded the agreement in the first 
place. Had the lower court and the majority on the Court of 
Appeals so held, the argument of the dissent would have had 
little force, and the existing confusion would have disappeared. 
As the law now stands, the following statement in the Hehman 
opinion of 1958, referring to the Martin decision, appears 
to perpetuate the confusion to this day: “. . . While there is 
much merit and logic in the dissenting opinion in that case, 
the prevailing view must be considered the law of our State.” 
The result in Hehman is desirable, but it is based neither on 
the “prevailing view” of Martin, nor on “stare decisis’ in 
New York generally. 

It is for the court, as a secular tribunal acting as parens 
patriae, to determine, in the custody decisions, what is in the 
temporal welfare of the child. The child’s temporal welfare 
is inevitably compromised when the antenuptial agreement is 
enforced against the custodian, or when custody is awarded, 
because of the agreement, to one who is not otherwise quali- 
fied. To permit the agreement to be incorporated in a 
divorce or a separation decree, and to say that to do so would 
not adversely affect the child, is confusing and meaningless. 

(7) Judicial enforcement of the contract would be un- 
constitutional. ‘Congress shall make no law respecting the 
establishment of religion or prohibiting the free exercise 
thereof .. .”*° This provision, by virtue of its incorporation 
into the fourteenth amendment, is made applicable to the 
states.** Although the question of whether an agreement to 
raise a child in a particular faith is unconstitutional or not 
has been considered in a few state courts,®? it has not been 





28. Hehman v. Hehman, supra note 20, 178 N.Y.S.2d at 331. 

. Denton v. James, supra note 17 . 

. U. S. CONST. Amend. I. 

. Gitlow v. People of New York, 268 U.S. 652 (1925). 

. Lynch v. Uhlenhopp, 248 Iowa 68, 78 N.W.2d 491 (1956) (dictum) ; 
McLaughlin v. McLaughlin, 20 Conn. Supp. 278, 132 A.2d 420 (1957); Hehman 
v. Hehman, 13 Misc.2d 318, 178 N.Y.S.2d 328 (1958) (dictum); Hackett v. 
Hackett, 78 Ohio L. Abs. 485, 150 N.E.2d 431 (1958); appeal dismissed, 168 
Ohio St, 373, 154 N.E.2d 820 (1958); Ramon v. Ramon, 34 N.Y.S.2d 100 
(1942), which hold that failure to enforce the agreement would be unconstitu- 
tional. 
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decided by the Supreme Court of the United States. 

In a recent decision, the Appeals Court of Ohio held 
that a separation agreement, incorporated into a divorce de- 
cree, was of no effect to the extent that it provided for the 
religious education of the child. It was, therefore, not en- 
forceable by the Catholic father against the Protestant mother, 
who had been granted custody in an uncontested divorce 
proceedings.** In holding the provision to be void, the court 
cited the Ohio Constitution** in support of its position that 
religious belief is a ‘matter of personal choice uncontrolled 
by law or decree of a court.’ In a decision governed by 
similar facts, the Iowa Supreme Court observed, by way of 
dictum, that the Federal Constitution precluded judicial en- 
forcement of such an agreement.*® How the Iowa Court 
reached this view is not apparent from the opinion. The 
wording of the Ohio Constitution, cited by the Hackett court, 
is, however, considerably different from that of the Federal 
Constitution: 

“No person shall be compelled to . . . support any place of 

worship, or maintain any form of worship, against his consent; 

nor shall any interference with the rights of conscience be 

permitted.”’37 
Whether it follows that enforcement of the typical antenuptial 
agreement providing for particular religious education of 
children would be proscribed by the Federal Constitution de- 
pends essentially on the resolution of two questions. Does 
judicial action constitute state action within the meaning of 
the equal protection and due process clauses of the Fourteenth 
Amendment? If there is state action within the meaning of 
the due process clause, can such action be said to prohibit the 
free exercise of religion, or to constitute an establishment 
of religion? 

Judicial enforcement of a restrictive agreement descrimi- 
nating against a particular class of people was held in Shelley 
v. Kramer to constitute state action.** Said the Supreme Court: 

We conclude, therefore, that the restrictive agreements standing 


alone cannot be regarded as violative of any rights guaranteed 
to petitioners by the Fourteenth Amendment. So long as the 





33. Hackett v. Hackett, supra note 32. 
34. OHIO CONST. art. I, § 7. 
. Hackett v. Hackett, supra note 32. 
. Lynch v. Uhlenhopp, supra note 32. 
. Hackett v. Hackett, supra note 32. 
. 334US. 1 (1948). 
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purposes of those agreements are effectuated by voluntary ad- 
herence to their terms, it would appear clear that there has been 
no action by the States and the provisions of the Amendment 
have not been violated ... But here there was more. These 
are cases in which the purposes of the agreements were secured 
only by judicial enforcement by state courts of the restrictive 
terms of the agreements . . . That the action of state courts and 
judicial officers in their official capacities is to be regarded as 
action of the State within the meaning of the Fourteenth Amend- 
ment, is a proposition which has long been established by 
decisions of this Court.*® 
By enforcing the agreements, the state courts were deemed 


to have denied the petitioners equal protection of the laws. 
The restrictive covenants were not themselves invalidated, 
despite their discriminatory effect, because the Constitution 
merely limits state action not private action.*® The utility, to 
the non-breaching party, of the Court’s determination in favor 
of freedom to contract, albeit discriminately, however, is 
decidedly curtailed by the prohibition against state action. 
Since judicial enforcement of the agreements were held to 
constitute state action, it is difficult to perceive how relief 
can be granted for breach of such a covenant other than 
through state action. Assuming the validity of a contract 
providing for the religious upbringing of children, would not 
judicial enforcement of such a contract be state action amount- 
ing to a denial of equal protection of the laws?#! If the 


39. Id. at pp. 13, 14. 

40. The increasing importance surrounding the interpretation of the term 
“state action” in constitutional issues has been commented upon recently at length. 
See Lewis, The Meaning of State Action, 60 Col. L. R. 1083 (1960). 

41. In Shelley v. Kramer it was the fact that the property owners were acting 
in concert and that their covenants restricted a particular class which rendered 
judicial enforcement of the covenants unconstitutional as state action. Judicial 
enforcement of the provision of a will that denied an interest in the estate to 
children of the testator who should marry one not born in the Jewish faith was 
held not to violate the Constitution. Gordon v. Gordon, 332 Mass. 197, 124 
N.E.2d 228 (1955), cert. denied, 349 U.S. 947 (1958). The discrimination of 
a private person should not be attributed to the state merely because such dis- 
crimination is given effect by judicial enforcement. To permit the beneficiaries to 
take free of the conditions imposed by the testator would be to abrogate the right 
to dispose of one’s property, even in an instance where to carry out the testator’s 
intent would interfere with no right of another. To enforce the conditions of the 
will will not prohibit the beneficiaries from marrying persons not born in the 
Jewish faith. To effectuate the disposition of an individual’s property as he sees 
fit is distinguishable from enforcing an agreement between parents by which one 
parent has exacted from the other the surrender of that other’s right as custodian 
to rear his child in his own religion. Enforcement of the promise per se would 
infer that the constitutional freedom of religions, which encompasses the right of a 
custodial parent to educate his child, can be limited by a mere agreement by that 
parent to dispose of a personal right conferred on him by natural law. Giving 
preference to a contract under circumstances that could hardly be said to be fore- 
seeable at the time the agreement was entered into would be discriminatory state 
action. 
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prohibition, by use of private restrictive covenants, on the 
transfer of property to a certain class were judicially enforced, 
would there be any more of a denial of equal protection to 
the prohibited class than the prohibition, by an agreement, on 
certain religious practices would be to an individual? When 
A and B, caucasians, entered a covenant proscribing the oc- 
cupancy of property by C, a Negro, and A, upon breach of the 
covenant by B, sought judicial enforcement of the covenant, 
C was held to be denied equal protection of the laws. Similarly, 
when A and B, of different religious faiths, enter a contract 
providing for the education of their infant child, C, in A’s 
faith, is not C being denied equal protection of the laws upon 
judicially enforcement of the contract? The fact that, in the 
former example, a covenant restricting the use of a property 
right is involved, and, in the latter, a contract restricting the 
use of a personal prerogative is involved, should not be con- 
trolling. It was not the discriminating nature of the covenant 
in Shelley v. Kramer that constituted a violation of the equal 
protection clause, but rather its enforcement in the state courts. 
In the words of the Court: 

It cannot be doubted that among civil rights intended to be 

protected from descriminating state action by the Fourteenth 

Amendment are the rights to acquire, enjoy, own and dispose 

of property.4? 
Can it be doubted that the right to continued exercise of re- 
ligious freedom is also among those civil rights intended to be 
protected from discriminating state action by the Fourteenth 
Amendment? The question of the validity of the antenuptial 
agreement per se would be immaterial to the conclusion that 
state action in enforcing the agreement is unconstitutional. 

Since there is specific mention of religion in the First 
Amendment, which is binding directly on the Federal Gov- 
ernment, and indirectly on the States through the Due Process 
Clause of the Fourteenth Amendment, a consideration of the 
pertinent provisions of the First Amendment is necessary to 
decide the question of whether the enforcement of an ante- 
nuptial agreement to educate a child in a particular faith is 
unconstitutional as an abridgement of freedom of religion. The 
Constitutional guarantee of religious freedom is divided into 
two parts. The first precludes governmental action amounting 
to an “establishment of religion.” The sweeping scope of this 





42. Shelley v. Kramer, supra note 38 at p. 10. 





238 JOURNAL OF FAMILY LAW [Vol. 1 


phrase, delineating the sharp cleavage intended to be drawn 
between church and state, is evident from its interpretation by 
the Supreme Court in the Everson case: 


The “establishment of religion” clause of the First Amendment 
means at least this: Neither a state nor the Federal Government 
can set up a church. Neither can pass laws which aid one religion, 
aid all religions, or prefer one religion over another. Neither can 
force nor influence a person to go to or remain away from 
church against his will or force him to profess a belief or dis- 
belief in any religion. No person can be punished for enter- 
taining or professing religious beliefs or disbeliefs, for church 
attendance or non-attendance ... In the words of Jefferson, the 
clause against establishment of religion by law was intended to 
erect a wall of separation between church and state.‘ 


Although in Everson and the other First Amendment cases 
there was no contract binding the parties to a particular 
religious practice, the language of the Court, as per the above 
quotation, would seem to indicate that an agreement to raise 
a child in a particular faith would be violative of the First 
Amendment. Religious liberty encompasses the right of the 
custodian to rear the child.** Although an antenuptial contract 
may form part of the very decree upon which the promisee 
was awarded custody in a divorce or separation proceeding, 
for the state to force such custodian to comply with the ante- 
nuptial agreement is hardly reconcilable with the language in 
Everson or the following statement in Zorach v. Clauson: 


The government must be neutral when it comes to competition 
between sects. It may not thrust any sect on any person. It may 
not make a religious observance compulsory. It may not coerce 
anyone to attend church, to observe a religious holiday, or to 
take religious instruction.*® 


Certainly the “free exercise” clause, the second part of the 
First Amendment’s guarantee of religious freedom, would be 
violated by judicial enforcement of an agreement not to raise 
a child in the religion of the promisor, which is the inevitable 
effect of the usual antenuptial agreement. Is not the free 
exercise of the religion of the promisor as constitutionally 
protected as that of the promisee? Or is enforcement of the 
provisions of the United States’ Constitution to be subordinated 





43. Everson v. Board of Education, 330 U.S. 1, pp. 15-16 (1947). 
44. Pierce v. Society of Sisters, 268 U.S. 510, 534 (1925). 

45. See, for example, Hackett v. Hackett, supra note 32. 

46. Zorach v. Clauson, 343 U.S. 306, 314 (1952). 
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to enforcement of the law of contracts ?#7 The opinion in the 
Ramon decision, suggesting that it would be unconstitutional 
not to enforce the antenuptial agreement, fails to grasp the 
scope of the constitutional guarantee of religious freedom: 


[Here] is involved the relation of the law and the Constitution 

in preservation of the right of freedom of religious worship. 

It happens that the respondent seeking herein the protection 

of the right to the exercise of religious freedom contained in the 

antenuptial contract is a Catholic. But the principle invoked 

operates to bullwark the right to the exercise of religious free- 
dom of persons of all religions, for its application extends 

to all.48 
The Court is saying that freedom of religion is preserved 
by freedom of contract. As to what happens to the former 
freedom when the latter is exercised is not considered by the 
Court in its reference to the Constitution. A fair conclusion 
of the Court’s language is that only the promisee is entitled 
to free exercise of religion, and the promisor, supposedly, 
has waived his constitutional rights. Would not the state’s 
action in enforcing an antenuptial agreement for the upbringing 
of children, contrary to the beliefs of the custodial parents, 
constitute coercion, and effectuate a rather stringent conclusion 
that freedom of religion does not encompass freedom to change 
one’s religion? Is it not the prerogative, if not the parental 
duty, of the custodian, to exercise his or her own judgment 
respecting the child’s religious training? It is suggested that 
affirmative answers to these questions demonstrate that it 
ought to be much easier to negative the effect, as a matter of 
law, of an agreement respecting a right so intangible as re- 
ligious upbringing than to negative the effect of a restrictive 
convenant respecting the right of property ownership. 

It would seem that the joint force of the First and 
Fourteenth Amendments would preclude that “the free choice 
of religious practices be circumscribed or controlled by con- 
tract’’*® just as the Ohio Court, in the Hackett case, found 
that the force of the Ohio Constitution so precluded avoidance 
of freedom of religious practices by means of contract. 

We arrive at the inevitable conclusion that intervention 
by the state into the affairs of the church is as intolerable as 





47. See note 41, supra, suggesting that enforcement of the antenuptial agree- 
ment would constitute discriminating state action. 
48. Ramon v. Ramon, supra note 32 at 112. 
49. Hackett v. Hackett, supra note 32, 150 N.E.2d at 433. 
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the converse. Let the cleavage between the spiritual and 
temporal spheres be sharply drawn.” Resolved: That secular 
courts declare antenuptial agreements providing for the re- 
ligious upbringing of children in a particular faith null and void, 
and of no legal effect. 





50. That the separation of church and state has become increasingly more 
evident as a doctrine of modern Anglo-American jurisprudence was not recognized 
by one court, when it said: ‘It must be borne in mind that the ante-nuptial con- 
tract in issue was founded upon and rooted in a living system of jurisprudence 
ante-dating even the common law, that all embracing system known as Canon Law.” 
Ramon v. Ramon, 34 N.Y.S.2d 100, 108 (1942). 










































Grounds for Divorce in French 
and American Law 


, Doris JONAS FREED} 

a“ INTRODUCTION 

4 

d In the theoretical concept of the law, from which practice 
; has greatly departed, divorce in France is a sanction inflicted 


upon a breach of some matrimonial duty. Hence, a divorce by 
mutual consent may not be granted, but may be granted only 
on a ground specified by law. 


French law classifies the grounds for divorce as “‘peremp- 
tory’ (adultery and criminal conviction), and “optional” 
(physical and mental cruelty). This distinction does not ap- 
pear in the Code Civil, but is a creation of the text writers 
which has become firmly established in French law by court 
decision. The classification leads to the following results: 
When a court deals with a “peremptory” ground which is 
established by satisfactory proof, it must grant the divorce 
unless a bar exists to the action. On the other hand, in a case 
involving ‘‘optional’”’ grounds, the court may grant or deny a 
divorce at its discretion, even if, the evidence establishes all 
the allegations, depending on whether or not the court believes 
the proven acts to be so serious that the marriage has been 
irrecoverably destroyed.” 


This distinction has been the subject of much criticism, but 
the majority of French legal writers believe it logically sound.’ 
In cases based on criminal conviction there can be no judicial 
discretion, nor even a question of fact to be determined, since 
the criminal court record establishes the conviction conclu- 





+ Attorney-at-law, New York, N. Y. 

1. 1 Planiol, Traité Elémentaire de Droit Civil § 1085 (Ripert and Boulanger 
ed. 3d ed. 1946), (hereinafter cited as ‘‘Traité Elémentaire”). 

2. 2 Planiol and Ripert, Traité Pratique de Droit Civil Francais §§ 513-14 
(2d ed. 1952) (hereinafter cited as “Traité Pratique’); Dame Benex v. Benex, 
Cour de cassation (Ch. req.), Feb. 12, 1945, (1945) Dalloz Jurisprudence (here- 
inafter D.) p. 146. 
_ 3. Borreand, L’Adultere, Cause Peremptoire de Divorce, (1955) Semaine 
Juridique (hereinafter ‘Sem. Jur.”’), I. 1237; Nermilled, De la Distinction entre 

l'Epoux Coupable et l’Epoux Innocent en Matiere de Divorce, 52 Revue Trime- 

strielle de Droit Civil 571, 573 (1954); Rodiere, La Notion de Cause Peremp- 
toire en Matiere de Divorce, (1937) Sem. Jur. I. p. 12. 
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sively.* Adultery cases, though peremptory, may appear dis- 
cretionary at first glance since in these cases there is almost 
always a task of finding whether the evidence establishes 
adultery. However, the function of the court in determining 
this issue is not a true exercise of judicial discretion, but one 
of fact finding. It differs substantially from the real discretion 
used in cruelty cases where the court determines the facts as to 
the cruelty, evaluates their gravity and then exercises its dis- 
cretionary power to grant or refuse a divorce depending on an 
appraisal as to the results of the proven facts on the marriage. 
Perhaps the difficulty in separating “fact finding” from “dis- 
cretion” was a factor influencing the Commission on the Re- 
form of the Code Civil, which in its project for revision of 
French divorce law proposed elimination of the division into 
“peremptory” and “optional” grounds. The Commission 
recommended substitution of a grant of true discretion to the 
court in all cases, whatever the grounds, to determine whether 
they have made the continuation of the marriage intolerable.® 

In the American jurisdiction there is a difference of 
opinion as to whether the statutes specifying the grounds for 
divorce and authorizing a divorce upon proof of the necessary 
facts, are “peremptory” or “optional.”® In the majority of 
states the court finds the facts, although in certain states 
divorce suits or specific issues in them have, by statute, been 
made triable by juries.*?. Although the court or the jury as fact 
finder has great leeway in determining whether the facts 
alleged have been established, the majority of American deci- 
sions hold that there is no authority in the trier of fact, whether 
it be judge or jury, to ignore the evidence and refuse to grant 





4. 2 Traité Pratique § 512. However, the decisions are in conflict as to 
whether the court may reject the divorce where the other spouce has known, con- 
doned or connived at the criminal act. The courts which bar the divorce do so on 
the theory that a defense of condonation bars even a peremptory divorce. See, ¢.g., 
X. v. Dame X., Tribunal de civil de la Seine, Feb. 6, 1947, (1947) D. 175 and 
Dame G. v. sen mari, Tribunal civil de Toulouse, Dec. 22, 1947, (1948) Gaz. Pal. 
I. 157. But cf. Dame von Ins v. von Ins, Cour de Lyon, May 27, 1947, (1947) D. 
410, where the court indicates that knowledge of the crime before commission does 
not necessarily bar the divorce. 

5. Travaux de la Commission de Reforma du Code Civil 664 (1947-1948). 

6. 3 Nelson, Divorce and Annulment § 28.01 (2d ed. 1945) (hereinafter cited 
as ““Nelson’’). 

7. See, e.g., 3 Nelson § 26.07. In New York the issue of adultery is triable 
by a jury, N.Y. Civ. Prac. Act § 1149. Illinois allows jury trail on request, Ill. Ann. 
Stat. e. 40, § 8 (Smith-Hurd 1956), as does Colorado, Colo. Rev. Stat. Ann. § 
46-1-6 (1953). Georgia authorizes jury trails in all situations where an issuable 
defense is filed, or is demanded, Ga. Code Ann. § 30-101 (Harrison 1952). North 
Carolina authorizes a jury trail for all the material facts in the complaint whether 
actually denied or not, N.C. Gen. Stat. Ann. § 50-10 (Nichie 1950). 
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a divorce, once a case within the statute has been established, 
and no recognized defenses appear.® In this sense the right 
to divorce might be called “peremptory” in the United States, 
except possibly in those jurisdictions authorizing divorce for 
incompatibility of temperament.® Here a court may be called 
upon to exercise a discretion comparable to that of the French 
courts in cruelty cases. Furthermore, in certain states, where 
recrimination is not considered an absolute bar to divorce, the 
court’s decision as to this defense may involve the use of a real 
discretionary power. 


ADULTERY 


Adultery is a ground for divorce common to both French 
and American law. The French Code Civil provides that a 
husband may obtain a divorce for his wife’s adultery,!® and 
that the wife has an equal right in the event of her husband’s 
adultery.74 As has been seen, in the days when absolute divorce 
was not permitted in France, a husband would be awarded a 
limited divorce under the canon law for his wife’s adultery 


whereas a husband’s adultery gave no reciprocal right to a 
wife. The Napoleonic Code allowed absolute divorce but 
continued to favor the husband over the wife with respect to 
the ground of adultery. Any act of adultery by a wife entitled 
her husband to a divorce, but unless a husband maintained a 
paramour in the conjugal home, his wife could not claim 
adultery.’” 


In England the Matrimonial Causes Act of 1857 made 
adultery a ground for absolute divorce, but, until 1923, the 
law also favored the husband. Although he might divorce 
his wife for any act of adultery committed by her, she could 
only divorce him if certain aggravating circumstances accom- 
panied his adultery.** In the U. S., where adultery is today a 
ground for divorce in all jurisdictions, state laws for the most 
part place the spouses on an equal basis with regard to this 





8. See Mattson v. Mattson, 204 Wis. 424, 235 N.W. 767 (1931); Annot., 74 
A.L.R. 271 (1931). A few decisions, however, authorize the granting of a limited 
divorce in the court's discretion notwithstanding the fact that a case has been made 
out within the statute. Some statutes give the court discretion in deciding whether 
to grant a limited or absolute divorce. 3 Nelson § 28.01. 

9. E.g., Alaska, New Mexico, Virgin Islands and Oklahoma. 

10. Code Civil art. 229. 

11. Id. art. 230. 

12. 2 Traité Pratique § 507. 

13. Matrimonial Causes Act, 1857, 20 & 21 Vict., c. 85, § 27. 
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offense.* However, relics of the old distinction remain in 
Kentucky and Texas,’ in statutes providing that a single act 
of adultery by a wife entitles her husband to a divorce, but 
that a wife must show that her husband is “‘living in adultery.” 

In France, the concept of adultery as a ground for divorce 
presupposes sexual relations with a person of the opposite 
sex, who is not the spouse.’7 In the American jurisdictions, 
unless changed by statute, the legal definition of adultery is 
the same as in France. 

In France’ and in the U. S.,'® the law as expounded in 
the cases does not require proof of the actual act of adultery, 
the only requirement being proof of circumstances from which 
adultery can be inferred. Where inclination is shown and 
opportunity proven, the courts of both countries will invariably 
hold that adultery is to be inferred from the circumstantial 
evidence. 

In both countries, the proof of adultery must be definite 
as to time, place, and identity of the parties involved.”° 

A confession of adultery by a defendant in a divorce case 
is not admissible in France by itself, but it may be received 
along with other corroborative evidence. This is different from 
the ordinary rule of French law where the confession of an 
accused person is considered as the best evidence. The reason 
for the variation of the law in divorce cases is readily apparent. 
Consent divorces are not allowed under French law. If, how- 
ever, parties were to agree on a divorce it would be simple for 
one of them, as defendant, to confess to imaginary wrong- 
doing, and to admit fictitious acts of adultery.2!_ The American 





14. 2 Vernier, American Family Laws 18 (1932) (hereinafter cited as ‘‘Ver- 


15. Ky. Rev. Stat. Ann. 403.020 (Baldwin Cum. Supp. 1956). 

16. Tex. Civil Stat. Ann. art. 4629 (Vernon Supp. 1957). 

17. 2 Traité Pratique § 568. An interesting question arises as to whether 
artificial insemination with the sperm of a donor other than the husband, and 
without the husband’s consent, can be considered adultery. One French commen- 
tator suggests that, while it might not technically be adultery, it nevertheless repre- 
sents an ‘injury’ to the husband. Id. at 388, note 2. Under the particular wording 
of American statutes, artificial insemination may not be considered ‘‘sexual inter- 
course’, and hence may not be adultery. 

18. 2 Traité Pratique § 509; Stera v. dame Stera, Cour de cassation (Ch. req.), 
Nov. 13, 1889, (1890) D. I. 36, (1890) S.R.G. I. 388. 

19. See, e.g., Lee v. Lee, 203 App. Div. 467, 196 N.Y. Supp. 839 (1922); 
1 Nelson § 5.10. 

20. Dame L. v. L., Cour de cassation (Ch. civ.), Sept. 17, 1940, (1940) Gaz. 
Pal. II. 48. Crews v. Crews, 130 Fla. 499, 178 So. 139 (1938). 

21. See B. v. Dame B., Tribunal de civil de la Seine, Mar. 20, 1947, (1947) 
D. 326; Drichemont v. Dame Schmitt, Cour de cassation (Ch. civ.), July 29, 1929, 
(1930) S.RG. I. 20. 
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rule in the majority of states is similar. Generally, confessions 
and admissions of adultery are admissible, but in most states, 
additional evidence is necessary to corroborate the admission 


of the defendant or paramour.” 


CRIMINAL CONVICTION 


The second ground for divorce provided by the French 
Code Civil,” is the conviction of either spouse of a “crime,” 
punishable by an infamous and corporal penalty, such as death, 
forced labor, confinement at hard labor or deportation. 
Similarly, in most American jurisdictions, a “felony” or an 
“infamous”’ crime is made a ground for divorce.** The word 
“felony” corresponds to the French “crime,” with punishment 
by death or imprisonment in the penitentiary.”” In fact, in 
some states, imprisonment for life automatically dissolves a 
marriage.”° 

French law predicates this ground on a conviction suf- 
fered after the marriage. A conviction prior to marriage, 
even though concealed from the innocent spouse, does not 
come within this doctrine, although a divorce might be granted 
for “injuries.” In America, the subject does not seem to have 
been ruled upon, but under a statute providing that a convic- 
tion before marriage unknown to the other spouse is a ground 
for divorce, actual, rather than constructive, knowledge was 
held necessary to bar the innocent spouse.2”7 Where both 
spouses have been convicted of ‘‘crimes,’’ the French cases 
hold that neither is an innocent spouse within the statute, and 
thus neither can divorce the other under this ground.”® There 
have been conflicting decisions among the French cases where 
the plaintiff has knowingly been an accomplice, or benefited by 
or approved the criminal action of the other spouse which 
led to the conviction. Some cases held that knowledge of, or 
benefits received by, a plaintiff amount to a bar on the ground 
of condonation,”® whereas other cases held plaintiff's right of 
action unaffected thereby. 





22. 1 Nelson § 5.12. 

23. Code Civil art. 231. 

24. 1 Nelson § 8.02. 

25. Ibid. 

26. Ibid. 

27. 1 Nelson § 8.02. 

28. 1 Traité Elémentaire § 1092. 

29. X. v. Dame X., Tribunal civil de la Seine, Feb. 6, 1947, (1947) D. 175. 

30. Dame Therreau v. Therreau, Tribunal civil de laval, Oct. 16, 1951, (1951) 
D. 781; Dame von Ins v. von Ins, Cour de Lyon, May 27, 1947, (1947) D. 410. 
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In both France,*! and the United States,®* the conviction 
must be a final judgment. In France, a conviction which is 
effaced by rehabilitation or amnesty will not serve as basis for 
a divorce under this ground, although in the event of a pardon 
which only eliminates the punishment, the right to divorce 
remains unaffected.** American law, in the absence of a statute 
to the contrary, agrees that a pardon does not eliminate the 
right to a divorce.** The conviction to come within this ground 
in France must be pronounced by a French court, since a judg- 
ment of a foreign penal court is not within the contemplation 
of the statute.* 

Once a criminal conviction within the law’s purview is 
established the right to divorce is absolute in the absence of a 
bar to the action, in both French and American law.*® 


CRUELTY (“EXCES, SEVICES, OU INJURES”) 


The third ground for divorce in French law is called 
“exces, sevices, ou injures.’’*? “Exces” and “sevices’ com- 
prehend all physical cruelty and parallel the ground of 
physical cruelty in American law. “Injures” represents the most 
interesting basis for divorce in France. It is used in France, as 
is “‘mental” cruelty in the United States, to afford relief in an 
infinite number and variety of matrimonial situations. It en- 
compasses not only mental cruelty as it is used in American law, 
but in addition, it takes in a variety of other causes which, in 
many states of the United States, are separate statutory 
grounds for divorce. 

The origin of “injures” derives from the canon law in 
effect in pre-revolutionary France. At this time, canon law 
allowed a “separation de corps” for numerous unspecified 
reasons which the judges determined to be sufficiently serious 
to warrant relief at the suit of the injured party. Among the 
causes were physical cruelty and various kinds of wrongful 
conduct not involving physical cruelty, but which resulted in 





31. 1 Traité Elémentaire § 1092. See B. v. B., Cour d’Appel de Paris, Feb. 
11, 1887, (1887) S.R.G. II 88 (conviction for contumacy is vot a cause for divorce 
since the conviction falls, as a matter of law, if the condemned person appears 
within 20 years). 

32. 1 Nelson § 8.02. 

33. 2 Traité Pratique § 512. 

34. 1 Nelson § 8.02, note 23. 

35. 2 Traité Pratique § 512. 
36. Id. at § 511. 
37. Code Civil art. 232. 
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mental suffering or humiliation to the other spouse.** These 
were called “injures,” and this concept of “injures” was fol- 
lowed in part by the Napoleonic Code in certain of its pro- 
visions for absolute divorce, and has remained in French 
divorce law ever since. 


The American law of cruelty stems from the English 
ecclesiastical law and practice which interpreted cruelty as a 
ground for an a mensa divorce in a far different way from 
the French canon law. The English rule was that the defend- 
ant’s conduct had to be such that it caused physical danger to 
the life, limb, or health of the petitioner, or raised a reasonable 
apprehension of bodily hurt. Only physical violence or threats 
of physical violence were relevant. Mental cruelty was no 


ground at all. 


An approach to the “injure” concept of French law was 


made in England in 1861, after absolute divorce was intro- 
duced. In the case of Milner v. Milner,®® it was held that in- 
sulting conduct was sufficient to justify a divorce, but the force 
of this decision was greatly weakened in 1897.*° Today, how- 
ever, in England, cruelty as a ground for divorce is interpreted 
to encompass mental as well as physical cruelty.* Spreading 
a false report by a husband so as to injure a wife’s health, 
moral force systematically exerted to compel a wife’s submis- 
sion, nagging and sulking, and other similar conduct have all 
been construed as cruelty in England.* 


In America, the influence of the English ecclesiastical con- 
cept of cruelty as excluding mental cruelty was at first readily 
apparent. Statutes in the various states authorizing divorces 
for “cruelty,” “‘extreme cruelty,” “cruel and inhuman treat- 
ment” and similar language were strictly construed in the early 
cases. The American courts interpreted these laws as did the 
English ecclesiastical judges and required proof of physical 
violence or a reasonable apprehension thereof. These decisions 
gradually were replaced by more liberal ones. The develop- 
ment of American law has been towards a broadening of the 





_ .38. See 8 Pothier, Cauvres 371-76, 380-81 (nouvelle ed. 1818) (hereinafter 
cited as ‘‘Pothier’’). 

39. 4 Sw. & Tr. (Supp.) 240, 164 Eng. Rep. 1508 (1861). 

40. Russell v. Russell, [1897] A.C. 395. The court here seemed to revert to 
a doctrine of “danger”. 

41. Matrimonial Causes Act, 1950, 14 Sec. 6, c. 25, § 1(c). 

42. See Latey, The Law and Practice in Divorce and Matrimonial Cases 83, 
84, 87 (14th ed. 1952). 








248 JOURNAL OF FAMILY LAW [Vol. 1 


early strict concept of insistence on physical cruelty, to include 
mental cruelty. Words or conduct causing mental suffering 
which have injured or threaten to injure the petitioner’s health; 
conduct causing humiliation, or conduct “‘. . . which so grievous- 
ly wounds the mental feelings of the other spouse, or so utterly 
destroys the peace of mind of the other as seriously to impair 
the bodily health and endanger the life of the other . . .”, have 
been held to be sufficient for a divorce based on cruelty.** 
This broadening has been achieved in some states by statute, 
but in a majority through the decisions of the courts. Today, 
in most states, both physical and mental cruelty will in practice 
constitute grounds for divorce, although the statutes may be 
variously worded. Some specifically provide for mental cruelty 
as a ground whereas others merely stipulate that “cruelty,” 
“cruel and inhuman treatment,” “extreme cruelty” or similar 
language,** constitute a ground for divorce. 


French law*® and American law** agree that the acts of 
cruelty must actually be committed by the other spouse or, if 
not, by a person over whom this spouse has such control that 
he can be said to have acquiesced therein. 


French cases hold that the circumstances surrounding 
the acts alleged as the basis of the action are to be considered 
by the court, whether the offense is physical or mental cruelty. 
An insult may be spoken in a moment of exasperation and 
even physical violence may be explained by the circumstances. 
The misconduct of the complainant spouse may have been 
so outrageous as to completely justify defendant’s actions.* 
The French courts have repeatedly held that sufficient pro- 
vocation may lessen the wrongful character of the defendant’s 
conduct so that it does not amount to the kind of cruelty which 
will serve as the basis of a suit for divorce.** American courts 
achieve the same result in the event of provoked cruelty or 
other misconduct of plaintiff. They usually predicate the dis- 





43. Billion v. Billion, 137 Or. 622, 1 P.2d 1108 (1931). See also Jackson v. 
Jackson, 201 Okla. 292, 205 P.2d 297 (1949); Brown v. Brown, 130 Neb. 487, 
265 N.W. 556 (1936) ; Mathewson, v. Mathewson, 81 Vt. 173, 69 Atl. 646 (1908). 

44. 1 Nelson § 6.01. 

45. 2 Traité Pratique § 516. 

46. 1 Nelson § 6.13. 

47. Dame B. v. B., Cour d’Appel de Colmar, Jan. 25, 1939, (1939) D.N. 
172; Dame Salles v. Salles, Cour de cassation (Ch. req.), Feb. 16, 1914, (1917) 
D.I. p. 184. 

48. An example would be scenes made by a wife because of a husband’s 
adultery. 
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missal of the case on the fact that the plaintiff is not an 
innocent and injured party.*® 


CRUELTY 
“Exces, Sevices” (Physical Cruelty) 

The French law applicable to “exces and sevices” is 
relatively uncomplicated, and it so greatly resembles the Ameri- 
can concept of physical cruelty, that it need not be elaborated at 
length. The words “exces” and “‘sevices” mean practically 
the same thing, although at times “‘sevices” has been viewed 
as a term describing a lesser degree of cruelty than “exces,” 
the latter being reserved for attempts by one spouse against 
the other’s life.° According to the generally accepted interpre- 
tation, ‘‘exces’’ and “‘sevices” are interchangeable, and compre- 
hend all physical mistreatment from assaults to attempts at 
murder. Any violence threatened or perpetrated against the 
health, liberty or life of a spouse has been held to come within 
this category.™! Illegal restraint, deprivation of sustenance, 
abusive sexual relations causing a wife to become ill, communi- 
cation of a venereal disease,®” wrongs against a spouse’s per- 
son punishable under the penal law, wife beating, and certain 
rather greater degrees of violence by a wife against her hus- 
band, have all been held to be physical cruelty by the French 
courts.® 

In oe law physical cruelty is generally construed by 
the courts along the same lines as in France, as actual or 
threatened violence by one spouse against the other.®* As in 
France, no specific degree of violence is specified as a test, and 
generally the acts in question need not be severe to amount 
to physical cruelty. As in France, a wife suing to divorce her 
husband because of his cruelty, need generally prove a lesser 
degree of cruelty than is necessary where a husband is basing 
his action on the physical cruelty of his wife. 


“Injures” (Mental Cruelty) 


A divorce in France may in principle only be granted for 
the specifically enumerated grounds set forth in the Code Civil. 





49. 1 Nelson § 6.15. However, this is not done where the doctrine of com- 
parative rectitude is applied. 

50. 7 Aubry and Rau 221. 

51. 2 Traité Pratique § 521. 

52. This may constitute an “injure’’ as well. 

53. 2 Traité Pratique § 521. 
54. See, generally, 1 Nelson §§ 6.01-.27. 
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Despite the Code limitations of grounds for divorce in France 
to three, as opposed to the numerous grounds in the laws of 
the American jurisdictions, the French trial courts and courts 
of appeal have so extended the concept of “injures” that it 
becomes possible to make fruitful comparisons between the 
causes for divorce as they exist today in both countries. 


As will appear on detailed consideration, “injures” is 
closely allied to the ‘‘mental cruelty” ground of American 
law. Practically every factual situation entitling an aggrieved 
spouse in the United States to a divorce or a legal separatiorn 
for “mental cruelty,” can be paralleled by French decisions in 
which “injures” are found. In addition, “injures” are con- 
strued by the French courts as equivalent to certain other 
separate grounds for divorce in American law. The French 
action of “injures” is subtle and covers every aspect of mar- 
ried life. It is impossible to give a complete list of what cases 
will fall into this category, since the French courts fail to follow 
any precise definitive formula in their specifications as to 
‘injures,’ 

French text writers, for purposes of coherence and clarity 
in their discussions of this ground, usually divide the decisions 
into a few broad categories, which, although differing slightly 
in detail, agree in principle. According to these categories, 
“injures” may arise from a violation of the duties and obliga- 
tions of marriage; from acts, words, or conduct reflecting on 
the dignity of married life, or from acts, words or conduct 
which are insulting, humiliating, or injurious in any way to the 
other spouse. Without attempting an exhaustive coverage, a 
review of representative decisions from each category will 
illustrate the scope given to this concept by the French courts, 
as well as its basic resemblance to mental cruelty and certain 
other grounds for divorce in American law. It must be borne 
in mind that before a divorce may be granted for ‘‘injures,” 
the trial court must find that the acts constitute a repeated or 
serious violation of the duties of marriage, and that they have 
rendered intolerable the continuance of the marital tie. 


Violations of the Duties and Obligations of Marriage 
(a) Violation of Duty of Fidelity 





55. Laurent, Quelques réflections sur les causes de divorce, chronique XIV, 
(1949) D. Chron. p. 61. 
56. See, e.g., 1 Traité Elémentaire §§ 1099-1102. 




















1961] GROUNDS FOR DIVORCE 251 


As delineated, the duty of fidelity, owed by a husband 
and wife to each other, is fundamental in French and American 
law, and its violation by the commission of adultery is a 
ground for divorce in both countries. Where, however, 
adultery is not proven, but where the facts show that a husband 
or wife either attempted adultery or was on suspiciously inti- 
mate terms with a third person of the opposite sex, the French 
courts have spelled out a violation of the duty of fidelity, 
amounting to an “injure.” American law agrees that absent 
proof of actual adultery, a spouse’s conduct with a person of 
the opposite sex may be so persuasive of wrongdoing as to 
amount to cruelty." The flagrancy of the offense and result- 
ing humiliation to the innocent spouse is an important element 
in both countries. 


(b) Violation of Duty of Cohabitation 


In France™® and in America, the law considers that it is 
the duty of married people to live together. Therefore, when 
either spouse abandons the common home without just cause 
and refuses to return, this duty is violated. In France the 
“abandonment” is not per se a ground for divorce but it may 
be construed to be an “injure” as a violation of the duty of 
cohabitation.” It is to be noted that “injure” is thus equated 
with “desertion” or “abandonment,” which in almost all 
American states is made a separate ground for divorce. The 
same elements are required in American and French law, 
namely, a breaking off of matrimonial cohabitation with an 
intent to desert and without the other party’s consent. 

In France as well as in America,” a husband has the right 
to choose and change the place of abode, and, if his wife 
refuses to go with him, he is likely to be successful in his suit 
tor divorce. However, in the case of a husband who had left 
his wife and family in Paris where she was obliged to work 
to support herself and the children, a French court held that 
she did not have to quit her job and join him in a city where 
he had no permanent home or position, and her failure to do so 
did not give him grounds for divorce. 





57. Code Civil art. 212. 

58. 1 Nelson § 6.20. 

59. Code Civil art. 15. 

60. Vasnier v. Vasnier, Cour de cassation (Ch. req.), Feb. 6, 1860, (1861) 
4 "7 Mh Benoit v. Benoit, Cour de cassation (Ch. req.), Nov. 6, 1888, (1889) 

61. 1 Nelson § 4.02; Scheuler, Divorce Manual §§ 112-13 (Warren ed. 1944). 
62. 1 Nelson § 4.09. 
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In both countries it is “the duty of the husband to furnish 
his wife with a home but this should be free from any source 
of abuse or ill-treatment of the wife. Where a wife, who 
had been living with her husband in the home of his family 
in France, finally left because of her mistreatment by his 
family, the husband was held not entitled to a divorce.* In 
similar American situations, a wife was allowed to claim that 
her husband was guilty of constructive desertion.© 


(c) Violation of Obligation of Support and Assistance 

(“Secours et Assistance’) 

In France the obligation of support and assistance® 
implies both the duty of support and the giving of care in 
case of illness. Thus, where one spouse leaves the other with- 
out resources, this may constitute a violation of this duty 
resulting in an “‘injure.”’® 

Similarly, American law in some states makes nonsupport 
a ground for divorce in itself or equates it with “neglect” 
within the applicable statute.” 

The obligation of “‘secours et assistance” was also held 
violated by a French court, where a husband, knowing that 
he had a venereal disease, insisted on sexual intercourse with 
his wife, thereby infecting her. The general rule as enunci- 
ated by French text writers and court decisions is that the 
communication of a venereal disease by one spouse to the 
other is not in itself and necessarily an “‘injure,”’ but depends 
on the circumstances. Knowledge by a spouse that he is in- 
fected coupled with insistence on intercourse with the other 
spouse is an element which may be decisive.” 

It is interesting to find that in a few American jurisdictions 
infection of one spouse by the other with a venereal disease 
has been made a specific ground of divorce,” and that, even 


























63. Scheuler, Divorce Manual 169 (Warren ed. 1944). 

64. X. v. Dame X., Cour de cassation (Ch. civ.), Mar. 21, 1950, (1950) D. 
395. 

65. See Thompsen v. Thompsen, 128 Or. 622, 275 Pac. 673 (1929). 

66. Code Civil art. 212. 

67. See Areambal v. Dame Areambal, Cour de cassation (Ch. civ.), June 24, 
1935, (1936) S.R.G. I. 65. 

68. E.g., Indiana, Ind. Stat. Ann. § 3-1201 (Burns 1946) ; New Mexico, N.M. 
Stat. Ann. § 22-7-1 (1953). 

69. 1 Nelson § 4.05. 

70. L. G. v. Dame L. G., Cour de cassation (Ch. civ.), May 7, 1935, (1935) 
es. I. 220; R. v. Dame R., Cour de cassation (Ch. req.), Jan. 18, 1892, (1892) 

. 1. 184. 

71. See, e.g., Illinois, Ill. Ann. Stat. c. 40, § 1 (Smith-Hurd 1956). 
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in the absence of such a statute, this has been construed as 
“cruelty” in other states.” 


(d) Violation of the Duty of Protection 

In France, under the old Code Civil, a husband owed a 
“duty of protection” to his wife, and a wife owed a “duty of 
obedience”’ to her husband.”* French decisions have held a 
husband’s excessive surveillance over his wife to be violative 
of his duty of protection, which might well be construed as 
“mental cruelty” or ‘indignities to the person”’ in the United 
States. 

Although today the duties of protection and obedience 
have been eliminated from the Code,” the courts nevertheless 
might find “injures” in analogous situations. American law 
holds that neither spouse is bound to put up with unjustified 
jealousy accompanied by “unjustified accusations of a serious 
nature, such as infidelity .. .””° In France, simliar accusations 
would amount to ‘“‘injures.’’”® 


(e) Violation of Duty of Sexual Intercourse 

Since the Code Civil fails to provide that the capacity to 
consummate a marriage is an essential condition of marriage, 
contrary to the law in this country,” impotency at the time of 
marriage gives no right to an annulment. 

In an effort to compensate for the hiatus in the annulment 
povisions of the Code, French text writers and court decisions 
have molded the concept of ‘‘injure’’ to grant divorces in situa- 
tions which logically should only be relieved by annulment. 
This has been achieved by a holding that, despite the silence 
of the Code, sexual intercourse is an obligation and duty of 
marriage so that if one spouse fails to consummate the mar- 
riage this may be a violation of a marital obligation and an 
“injure” entitling the other to a divorce. The courts give lip 
service to the requirement that the marital duty is violated only 
by wilful refusal to consummate as opposed to inability due to 





72. 1 Nelson 287. 

73. Code Civil ancien art. 213. “Le mari doit protection 4 sa femme, la femme 
obeissance 4 sen mari.” 

74. See Code Civil art. 213. These provisions were eliminated in 1942. 

75. 1 Nelson 110. 
76. C. v. Femme C., Cour de cassation (Ch. req.), Jan. 10, 1906, (1906) D. 


‘ 77. Where impotency is usually made a ground for annulment and often 
ivorce, 
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impotence.”® Realistically, the lack of consummation in these 
cases is usually caused by impotency, and not by wilful refusal. 
The courts, however, close their eyes to this and are very 
ready to be convinced that a case comes within their interpre- 
tation of the law. 

Another line of reasoning is used by the French courts 
in many of these cases, but the same result of granting a 
divorce for “injure” is achieved. These decisions are based 
on the wrong done to the innocent spouse by the impotent 
party’s deceit in concealing his existing impotence at the time 
of the marriage.” It is not the impotence which is the “‘in- 
jure”’ but its concealment at the time of and after the marriage. 

Furthermore, the courts hold that not only is wilful failure 
to consummate an “injure,” but any persistent refusal to have 
intercourse during the marriage, not the result of accident or ill 
health, is likewise an “injure.” The courts find in this refusal 
evidence of scorn and dislike resulting in humiliation to the 
innocent spouse.® 

In the United States, impotency at the time of marriage 
will generally warrant an annulment since in this country, un- 
like France, capacity to perform the marital function is an 
implicit condition of marriage.** Also, in the United States, 
denial of sexual intercourse during the marriage may be con- 
strued as tantamount to desertion and entitle the wronged 
spouse to a divorce.®* As in France, the denial is required to be 
persistent and wilful, and not due to illness or accident. 


Conduct Contrary to the Dignity of Married Life 


If one of the spouses is guilty of ‘conduct contrary to the 
dignity of married life,” this may be a ground for divorce.® 
All sorts of conduct has been held to fall within this category. 
“Habitual,” as opposed to “occasional”? drunkenness,* habitual 





78. 1 Traité Elémentaire § 1100. 

79. Poinsignoin v. Dame Poinsignoin, Cour de cassation (Ch. req.), Jan. 25, 
1922, (1924) D.I. 7. 

80. Dame G. v. G., Tribunal civil de la Seine, Jan. 15, 1949, (1949) D. 299; 
7g R., espouse L. v. L., Cour d’Appel de Montpellier, Mar. 2, 1938, (1938) 

Ba. Siz. 

81. 3 Nelson § 31.24. 

82. 1 Nelson § 4.19. California has made such a refusal desertion. Cal. Civ. 
Code Annotations § 96 (West 1954). New Hampshire has made it a separate 
ground for divorce. N.H. Rev. Stat. Ann. § 458:7(ix) (1955). 

83. 1 Traité Elémentaire § 1101. 

84. Dame Pellerin v. Pellerin, Cour de cassation (Ch. req.), June 10, 1907, 
(1907) S.R.G. I. 454. 
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gambling® and drug addiction*® have been considered “‘in- 
jures” by French courts. In the United States most states 
have passed laws making habitual drunkenness a ground for 
divorce, and some states have included drug addiction. 
Habits of drunkenness, drug addiction, and gambling, coupled 
with other misconduct, may, even in the absence of statutes 
making them independent grounds for divorce, be construed as 
“cruelty” or “personal indignities’*® in American jurisdictions. 

It has been seen that only convictions for “‘crimes’’ fall 
within the purview of the French ground for divorce for a 
criminal conviction. The French cases held that “correc- 
tional” convictions for “‘delits’”’ may constitute grounds for 
divorce as “injures” if, and only if, they reflect disgrace on the 
other spouse. The ground for divorce here is not the convic- 
tion itself, but the shame and dishonor caused the innocent 
spouse. The conviction for a “crime,” on the other hand, is 
considered per se a ground for divorce. 


The brutal or neglectful treatment of children, as ex- 
emplified by a father striking and abusing his children, has 
been found to be an “injur” towards their mother.” Like- 
wise in the United States, cruelty to children resulting in 
threatened impairment of their mother’s health has been held 
to be conduct justifying a divorce.* 

“Injures” have been found in France when a husband 
refused to consent to a religious celebration of the marriage 
after promising to do so.® American law has had occasion to 
deal with similar broken promises. 


Humiliating Acts, Words or Conduct 


In the last category to be considered, there may be 
grouped decisions dealing with “injures” from acts, or conduct 





85. N. v. Dame N., Cour de cassation (Ch. req.), May 6, 1907, (1907) D. I. 
408. 

86. Isselé, Le Conseiller Juridique § 36 (1956). 

87. 1 Nelson § 7.02. In Alaska, Colorado, Hawaii, Massachusetts, Puerto Rico, 
Rhode Island and West Virginia drug addiction has been made a specific ground 
for divorce. See 3 Nelson 612. 

88. 1 Nelson 271. 

89. 1 Traité Elémentaire § 1093. 

90. Dame Deschamps v. Deschamps, Tribunal civil de Lyon, Jan. 16, 1939, 
(1939) D. H. 142. 

91. Miller v. Miller, 54 Nev. 44, 11 P.2d 1088 (1932). 

92. D. v. D., Cour d’Appel de Rouen, April 29, 1910, (1911) S.R.G. II. 37, 
The text writers seem to be in conflict on this point. See 2 Traité Pratique § 524 
note 8. 
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showing a contemptuous or insulting attitude by the defendant 
spouse which results in mental suffering and humiliation to the 
innocent spouse.” An insulting letter written by one spouse to 
the other; or such a letter written by one spouse to a third per- 
son containing false accusations about the other spouse, may 
constitute “injures.” In the case of the letter to a third person, 
the contents must be intended for repetition to others since it 
is the public humiliation which is the gist of the action.™ 
American law similarly finds “cruelty” from false accusations 
made by one spouse about the other to third persons causing 
public scandal.® These suits must be based on false, un- 
justified, and defamatory allegations. There will be no “‘in- 
jures” if the allegations or proceedings are in good faith and 
not completely baseless, although unsuccessful, and American 
law agrees that these elements are necessary to a finding of 
“cruelty.” “‘Injures’®? may also occur during the pendency 
of a divorce suit in the form of an answer or counterclaim 
containing unfounded charges of a serious nature, unless they 
are made in good faith and legitimately necessary to the 
defense. 

Violent and abusive language and conduct showing hatred 
or contempt may constitute an “injure” or “cruelty,” but in 
making the determination, both French and American courts 
take into account the social milieu of the parties, their educa- 
tion, their sensibilities and temperament. Provocation if suf- 
ficient may justify what would otherwise constitute an “injure.” 
An example of this is found in a French case where a husband's 
violent and abusive language to his wife was held not to be 
sufficient for a divorce, since he gave vent to the outburst on 
discovering she had been having him followed by detectives 
motivated by baseless jealously.® 

In both countries unfounded proceedings to have the 
other spouse declared insane have been held to be sufficient 
to grant a divorce.” 








93. 2 Traité Pratique § 523. 

94. Traité Pratique 404-05; Foex v. Foex, Cour de cassation (Ch. req.) 
Feb. 10, 1902, (1903) D. I. 64. 

95. 1 Nelson 274-75. 

96. 1 Nelson 281. 

97. Crouan v. Crouan, Cour d’Appel de Rennes, July 18, 1893, (1894) D. 
II. 7; Le Sourd v. Dame Le Sourd, Cour de cassation (Ch. req.), Mar. 4, 1914, 
(1914) S.R.G. I. 451. 
" 98. Dame D. v. son mari, Cour de cassation (Ch. req.), July 8, 1895, (1896) 

hia27. 
99. 2 Traité Pratique § 523; 1 Nelson 281. 
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TIME WHEN WRONGFUL ACTS MUST HAVE TAKEN PLACE 


In theory, a divorce in both France and the United States 
may only be granted for misconduct occurring subsequent to 
the marriage,’ but exceptions to this rule exist in the divorce 
law of both countries. 

In France an analysis of the court decisions and the law 
as expounded by the majority of legal writers, reveals that 
certain conditions existing or acts committed before marriage 
may be used to base a divorce under “‘injures.”"°' Cases of 
concealment by a woman of premarital unchasity,’” or failure 
to disclose her pregnancy by another man at the time of mar- 
riage,’ are typical of these decisions. Another instance of 
the possibility of divorce for a condition present before mar- 
riage is where there has been a failure to disclose existing 
impotency to the future spouse.!"* Also concealment of a 
criminal or correctional conviction imposed before marriage 
may be considered an “‘injure.’’!% 

These are all examples of fraudulent concealment of an 
essential fact present prior to the marriage, which if revealed 
might have altered the future spouse’s decision. Logically 
these cases should be covered by the annulment law, as they 
are in the United States, since the acts or condition existed 
prior to marriage and were not committed subsequently, as is 
required for divorce. The French Code, however, fails to 
provide for the annulment of a marriage for fraud, and in the 
French system there is no right to an annulment in the absence 
of a specific authorizing provision. Rather than leave a de- 
ceived spouse without any remedy, the French courts strain 
the interpretation of “injure” to cover situations involving 
fraudulent concealment. 

In the United States statutes of many states permit 
divorce for similar conditions or acts prior to marriage. 
A divorce, though illogical, is authorized to avoid the retro- 





100. See D. v. D., Cour d’Appel de Riom, May 24, 1934, (1934) D. H. 455; 
Berthon, Cour d’Appel d’ Aix, June 3, 1936, (1936) D. H. 546. 

101. 2 Traité Pratique § 531. 

102. See Boulais v. Dame Boulais, Tribunal civil de Redon, June 6, 1950, 
(1950) D. 572. 

103. 1 Traité Elémentaire § 1103. 

104. Poinsignoin v. Dame Poinsignoin, Cour de cassation (Ch. req.), Jan. 25, 
1922, (1924) D. I. 7. 

105. 2 Traité Pratique § 512. See Dame Chopard v. Chopard, Cour de cassa- 
tion (Ch. req.), July 26, 1893, (1894) D. I. 260 where the concealment of a cor- 
rectional conviction of a member of his family was considered an “‘injure’’. 

106. Schuler, Divorce Manual § 42 (Warren ed. 1944). 
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active effects of annulment, such as illegitimacy of children 
and loss of support to the wife, which exist in the absence of 
remedial statutes. Of course, in many states of the United 
States qualifying laws allow alimony to a wife even in the 
event of an annulment, and in addition, many states provide 
that children of an annulled marriage remain legitimate. 













“INJURES” AS USED TO OBTAIN CONSENT DIVORCES 


Divorce by mutual consent was, as indicated, freely al- 
lowed in France by the Revolutionary law of divorce. Such 
an avalanche of divorces resulted that the original Code Civil, 
although permitting this type of divorce, hedged it around 
with restrictions and conditions to prevent its further abuse. 
The divorce law of 1884 eliminated divorce by agreement and 
it has never been authorized since by French law. Nevertheless 
such divorces are commonplace today in France. They are 
accomplished by various collusive devices within the scope of 
the ground of “injures” which lends itself readily to this end. 
It is used in one of several ways. The parties may agree that 
one is to sue the other for fictitious wrongs, or that one will 
sue the other and the other will counterclaim. This latter is 
the most usual method, and it is achieved by means of “‘letters 
d’injures”, written by one spouse to the other containing ex- 
pressions of hatred, contempt, and insulting allegations. These 
‘lettres’ form the basis of a suit and a counterclaim upon 
the basis of which the court generally awards a divorce both 
to plaintiff and defendant for reciprocal “injures.” 

Another method employed is to have one spouse leave 
the home, whereupon the “deserted” spouse sends an official 
to request his return. The “deserting” spouse’s refusal is 
attested by the official in an affidavit which is produced in 
court, and on this evidence the court usually awards a divorce 
to the “deserted” spouse for “injures.” 


Another technique is to permit one spouse to file a suit 
for divorce alleging adultery or serious misconduct by the 
other. On plaintiff’s failure to substantiate his charges, the 
court will generally award a divorce to defendant on his 
counterclaim, for “‘injures.”’ 


These fraudulent practices remain, for the most part, 
unexposed by complacent judges who are satisfied by the out- 


































107. Ploscowe, The Truth About Divorce 34 (1955). 
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ward compliance with the letter of the law. The personal 
appearance of the parties in court during the trial is not neces- 
sary, and, according to the usual rule of French civil pro- 
cedure, they are represented by their attorneys.?% Thus the 
necessity of plaintiff's perjuring himself in court is obviated, 
and the practice of collusion is simplified. 


There is no defender of the marriage bond in France, 
and although the Public Prosecutor must be present in court 
during all divorce suits,’ he rarely intervenes except to settle 
a dispute as to a matter of law. 


As in France today, none of the American jurisdictions 
authorize consent divorces. Nevertheless, as in France, col- 
lusive divorces based supposedly on statutory grounds are an 
everyday occurrence in undefended cases. Perjured testimony 
in court by plaintiff, and a judge who accepts the evidence at 
face value, all contribute to the facility of divorce once plain- 
tiff and defendant agree that is what they want. In the 
United States, in the absence of statute, the attorney-general 
has no right to intervene in matrimonial suits as he has, in 
theory, in France. Some states, however, do have an office 
resembling that of the English King’s Proctor.“° His duties 
vary in the different states. In some, he may intervene only 
in uncontested divorce cases; in others, only where there are 
minor children; in others in all divorce and annulment suits 
and in another, when directed by the court.1 

The practice of collusion, as it occurs in both France 
and America, frustrates the public policy in both countries 
which is restrictive of divorce. 





108. The personal appearance of the parties is only required at the beginning 
of the divorce procedure when the plaintiff must personally present to the President 
of the Court a written request, drawn by an attorney, for permission to summon 
defendant spouse. Code Civil art. 234-35. The President then usually attempts to 
dissuade him from pressing his action and, if the plaintiff persists, the President 
sets a date for plaintiff and defendant to appear before a judge conciliator. At this 
reconciliation hearing attorneys are excluded. Code Civil art. 238. If the reconcilia- 
tion attempt is unsuccessful, the Court authorizes the plaintiff to summon defend- 
ant and from this moment on personal appearances of the parties is unnecessary. 

109. Code Civil art. 239. 

110. In England, since 1860, the interests of the state in divorce are repre- 
sented by an officer known as the King’s Proctor, whose office derives from the 
older ecclesiastical courts. His duty is to instruct counsel at any stage of the case 
at the request of the Court and to take steps when collusion is suspected. 

111. 2 Vernier § 80. 





The Responsibility of the Bar to the 
Juvenile Offender - A View 
From The Bench 


Hon. Henry A. RIEDERERt 










“It is true that at the present time the lawyer does not hold that 
position with the people that he held fifty years ago, but the 
reason is not, in my opinion, lack of opportunity. It is because, 
instead of holding a position of independence between the 
wealthy and the people, prepared to curb the excesses of either, 
the able lawyers have to a great extent allowed themselves to 
become an adjunct of the great corporations and have neglected 
their obligations to use their powers for the protection of the 
people.” 











Louis D. BRANDEIS 










The number of juvenile offenders have increased each 
year over each previous year for the past ten years. A com- 
mon prediction is that at this rate the number of alleged 
juvenile offenders brought before the courts soon will be one 
million children per year. The juvenile offender problem is of 
national concern. The future of our country may well depend 
upon the wisdom and resourcefulness which we as a nation 
exercise in dealing with this basic problem. 




























The problem is an extremely complex one, which requires 
full attention and cooperative action on the part of all elements 
of our society. The Bar, which can contribute more than most 
professions towards a reasonable solution, has done less than 
many other professional groups. The legal profession should 
be the leader in proclaiming and indoctrinating our citizens, 
particularly our young citizens with respect for law and 
authority. 





Today children must learn and comprehend why certain 
responsibilities go along with the rights and privileges they 
enjoy. Children must learn, that justice, fairness, and honor 
are a basic part of American life and tradition. No profession 
has a greater obligation than the Bar to lead in this educa- 
tional role. 








* Adapted from an address by Honorable Henry A. Riederer, Judge, Division 1 
of 16th Judicial Circuit Court; President, National Council of Juvenile Court 
Judges to the American Bar Association’s Section on Family Law. 


260 











1961 | JUVENILE OFFENDER 261 


Judges perceive in their daily dockets an alarming and 
mounting lack of respect for authority of all kinds. This sad 
phenomena, plus the fact that one third of our population today 
is below the age of 18, may account in large measure for the 
continued serious statistical increase in juvenile offenders. 

We must not oversimplify what is an extremely complex 
problem. No small contribution to the amoral and sometimes 
immoral climate to which we subject youth today is made by 
two types of private profiteering. 

One, the purveyor of smut; the other, that sector of 
mass media which excessively and daily portrays crime, vio- 
lence, brutality, and sex. The blatant refusal of some television 
stations to provide an appropriate number of programs “in 
the public interest’? as promised in their license applications 
is a symptom of the growing lack of respect for proper 
authority. 

The National Council of Juvenile Court Judges has 
condemned both vicious practices by resolution of the assembly. 
We now urge widespread support of a public program to 
eradicate them. 

The public seems content to wait for a scientific method 
of preventing delinquency. No active steps are being taken 
to impede the growth of moral decadence, or any of the new 
devices which we know by intuitive intelligence are harmful to 
our moral climate — and particularly to youth. 

A great number of books, pamphlets, articles, treatises, 
and reports are being published on the subject of juvenile de- 
linquency. Our adult society refuses to see itself mirrored in 
the children of today, and would like to exercise juvenile 
delinquency by the magic of printer’s ink. This will not pro- 
vide a solution. Nor can we expect a serum, or a pill, that 
will prevent delinquency —a wishful thought which may 
account for some public apathy. 

Other attacks have been equally futile. Boards, bureaus, 

and commissions are being created to grapple with the youth 
question. Many suggestions for new laws and ordinances are 
a desperate attempt to provide a legislative solution to a legal, 
moral, and sociological problem. 
_ What we must have is not more laws, but more respect 
for the laws we have. We as a nation have today more laws 
and less respect for them than any civilized nation in the 
history of mankind. 
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The Bar must assume its proper role in teaching respect 
for authority by providing on a local, state, and national 
level informational materials in which laws, and the reason 
for their necessity is simply, but forcibly explained. 

The individual lawyer has generally shied away from 
representing a juvenile offender because of the absence of 
substantial remuneration, and because of his abysmal ignorance 
of the proper role he should play in a juvenile court proceed- 
ing. We can predict that a vastly increasing number of lawyers 
will be called upon in this decade to represent a greater number 
of juvenile offenders than in any other previous comparable 
period. This for the reason that more courts voluntarily or by 
law, will require more representation of children in their courts. 
Let us briefly examine the law on the subject. 

The Sixth Amendment to the United States Constitution 
grants a right to counsel in all federal criminal prosecutions. 
All of the states’ constitutions likewise contain provisions relat- 
ing to basic rights which are accorded the criminally accused, 
and these have been held to include the right to counsel. These 
pertain, usually by explicit language, to those accused of 
criminal law violations. Thus, such constitutional safeguards 
have been held to have no application to the juvenile courts. 
This for the reason that laws establishing juvenile courts 
generally provide that they are not criminal, but civil or 
equitable in nature. 

On the other hand, the due process clause of the Four- 
teenth Amendment and its counterpart in the state constitutions, 
may be applied to any litigation, civil or criminal. Thus, its 
yardstick “. . . of the very essence of a scheme of ordered 
liberty . . .”” applies to juvenile cases when the “fairness” of 
the hearing is put in question. 

While counsel clearly have a right to appear and repre- 
sent parties in a juvenile, as in any, court proceeding, in the 
State juvenile courts the parties generally do not, under exist- 
ing law, have a right to be advised that they are entitled to 
counsel. 

There is a recent, notable exception; and in my judgment 
there will be more in the future. 

An increasing disparity exists between the federal and 
state courts on the question whether a juvenile must be advised 
of his right to counsel. To illustrate this difference, I shall 
discuss two cases. 
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The District of Columbia Court of Appeals by its deci- 
sion in Shioutakon v. District of Columbia,‘ has presented the 
most controversial opinion on this subject in recent years. The 
issue there was whether a juvenile offender had been deprived 
of his constitutional right to counsel when, throughout a 
juvenile delinquency proceeding he was not represented by 
counsel. The Judge did not advise him or his mother, who was 
present, that he might be so represented by counsel. 


The Shioutakon opinion begins with a recognition of the 
juvenile court philosophy, as it states: 


“One of the aims of the 1938 revision of the Juvenile Court Act 
was to eliminate the formalities of a criminal proceeding which 
emphasizes ‘punishment and retribution’ and to provide in its 
place a more informal procedure designed to enhance the pro- 
tective and rehabilitative features which have come to be associ- 
ated with modern Juvenile Courts.”? 


Then comes the rationalization: 


“We are in full accord with the objectives of the act to enable 
the court to deal with children in an informal manner and to 
encourage disposition on the basis of all relevant social data, 
looking toward treatment rather than punishment. Requiring 
the court to inform an alleged delinquent like appellant, against 
whom a petition has been filed, that he has a right to counsel 
is not, we think, incompatible with these objectives.’ 


After which comes this holding: 


“Our concern for the fair administration of justice impels us 
to hold that, in this and in similar cases in the future, the 
juvenile must be advised that he has a right to engage counsel or 
have counsel named on his behalf. And where that right exists, 
the court must be assured that any waiver of it is intelligent and 
competent.’’4 


Significant, however, is this footnote: 


“In the present case, however, we do not reach consideration of 
due process requirements since our holding rests on our view of 
the statute.’ 
There have been other rulings of similar effect in the 
federal courts. Generally the state appellate courts have held 





. 236 F. 2d 666 (1956). 
. Ibid., p. 668. 
. Ibid., p. 670. 

Ibid 


: Ibid., p. 669, note 18. 
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that neither the child nor his parents need be informed of a 
right to counsel, unless consideration of due process is involved. 

A classic case in which the elemental issue of due process 
was directly involved is People v. Dotson,® a 1956 case decided 
by the Supreme Court of California. The court in its opinion 
stated 


“There can be no question but that a defendant is entitled to be 
represented by counsel at all stages of a criminal proceeding. .. . 
But proceedings before the Juvenile Court, even in cases where a 
criminal charge is pending in the Superior Court, are not criminal 
in nature. They are in the nature of guardianship proceedings 
in which the state as parens patriae seeks to relieve the minor of 
the stigma of a criminal conviction and to give him corrective 
care, supervision and training. . . . While such minors are as 
much entitled to constitutional guarantees as, when subjected to 
criminal proceedings. . . . Nevertheless, because of the nature of 
the proceedings, the denial of those requirements which have 
been recognized as elements of a fair trial does not necessarily 
deprive one of the due process of law in Juvenile Court pro- 
ceedings. . . . It is only when by such lack of representation of 
the minor undue advantage is taken of him or he is otherwise 
accorded unfair treatment resulting in a deprivation of his rights 
that it can be said that he has been denied due process of 
ne id 


Although this principle has not been abrogated, there are 
an increasing number of cases which require appearance of 
counsel to represent an alleged juvenile offender. 


The National Council of Juvenile Court Judges, by its 
approval of the 1959 revision of the National Probation and 
Parole Association publication called the Standard Juvenile 
Court Act, has recognized this changing concept. This model 
act, which in its previous editions had not specifically delineated 
the role of the lawyer in Children’s Court proceedings, now 
provides: 


". . . As soon as practicable after the filing of a petition and 
prior to the start of a hearing, the court shall inform the parents, 
guardian, or custodian, and the child when it is appropriate to 
do so, that they have a right to be represented by counsel at every 
stage of the proceeding. If any of them requests it but is found 
by the court to be financially unable to employ counsel, counsel 
shall be — by the court and, if necessary, compensated 
out of funds in the court’s budget. . . .’’8 





6. 46 Cal. App. 2d 891, 299 P. 2d 875 (1956). 
7. Ibid., p. 877. 
8. Art. V, § 19. 
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The juvenile court movement itself has recognized the 
responsibility of the Bar to the juvenile offender in court. I 
would predict that within the next decade we will see a re- 
generation of juvenile court procedure with the lawyer playing 
an increasingly important role. 

Unfortunately, because the lawyer is required to play a 
role does not insure his fitness for the part. To assure ade- 
quate performance in his proper role, the lawyer must be 
equipped by training and education, as well as temperament 
and experience, for the demands to which he must respond. 
The role importance is emphasized by the late beloved Judge 
Dudley F. Sicher in this fashion: 


“By virtue of that unique combination of the legal and the social 
approach the . . . court . . . is a forum where a lawyer unfamiliar 
or unsympathetic with its set-up, objectives, functioning, statu- 
tory and constitutional limitations, understaffing, and excessive 
case loads, may serve his client ill and experience personally a 
sense of frustration and even anger or contempt. 


“On the other hand, a lawyer sensitively aware of the Court's 

constructive aims, its handicap of gravely insufficient personnel, 

its specialized procedure, its powers and lack of powers, un- 

selfishly ready to devote time and energy for meager, and often 

no, money compensation, completely candid and cooperative with 

the | mcr staff and the court, not seeking forensic or other 

~ essional triumphs, scornful of ‘making the worse appear the 

etter reason,’ and not so much a zealous advocate as a socially 

minded officer of the Court cognizant of the co-interest of the 

community — such type a lawyer can contribute materially to the 

welfare of all concerned.’’® 

What can the lawyer do to better equip himself for this 
increasing and increasingly recognized responsibility? The Bar 
Association, law schools, and the lawyers (indeed the judges 
themselves), must recognize their inadequacy in this field. 

The judiciary, through the National Council of Juvenile 
Court Judges, has now openly recognized the great need of 
specialized judicial training in this sadly neglected field. We 
will sponsor a series of national institutes to be held on a 
regional basis throughout the nation, by way of a grant from 
the National Institute of Mental Health. 

These institute programs represent the first attempt on 
the part of the judiciary, on a national and continuing basis, to 
train themselves, with the assistance of recognized authorities 





9. Socialized Procedure of the Domestic Relations Court of the City of New 
York: The Lawyer's Role in its Children’s and Family Court Divisions, pp: 1, 2. 
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in the social sciences and disciplines, for more adequate per- 
formance in a specialized field for which the Bench has not 
usually been trained. 


Bar Association activity has begun. The Missouri Bar has 
tried to acquaint the public with the philosophy of the juvenile 
court. Seminars were held during 1961 in six cities throughout 
the state, with the public invited, and with responsible bar of- 
ficials, as well as judges, probation officers, police, and mass 
media representatives, as active participants. 

Recognizing its responsibility, the Bar also must take 
positive steps to dissipate a disgraceful lack of knowledge and 
a general misunderstanding of the purpose, function, and 
procedure of specialized courts for children among many of 
its members. 

The Family Law Section of the American Bar Associa- 
tion could provide the format for an effective program of con- 
tinuing legal education in this field to guide interested local and 
state bar associations. 

Our responsibility to instill this concept in our neophyte 
lawyers is still greater. Our past attempts to interest law deans 
and law schools in providing a specialized program on ‘“‘Courts 
for Children” have not met with universal success. May we 
point an accusing finger at the bar examiners, who emphasize 
traditional subjects and continue unaware of a new legal 
concept. 

The recognition of needed training in the therapeutic ap- 
proach by those responsible for our primary legal education 
may come only after the American Bar Association has taken 
the lead in recognizing its responsibility. 

The National Council of Juvenile Court Judges’ Com- 
mittee to Cooperate with Law Schools, in recognition of the 
mild success in interesting law schools in separate courses, is 
interested in providing a series of three or four lectures and 
associated materials which may be included in already existing 
Criminal Law and Domestic Relations courses. 


For young lawyers who desire more knowledge of special- 
ized courts —or the family court—HI suggest another ap- 
proach in which the National Council will cooperate with the 
American Bar and other interested national organizations. 


An internship program for promising law school gradu- 
ates, under the close supervision of a qualified judge and a law 
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faculty member, would provide valuable, practical experience 
as well as the opportunity for needed legal research in this 
relatively new field of law. 

Thus we could regularly add to our Bar at least a few 
lawyers who may actually begin their practice with an aware- 
ness that the adversary approach is not necessarily the only 
means of accomplishing justice. 

This is the responsibility of the Bar from the judicial 
standpoint. 

The Bar must first recognize its responsibility to the 
juvenile offender and the administration of justice. It must be 
prepared to accept and implement that responsibility by in- 
formed action leading to widespread education of the Bar in 
the philosophy and practices of specialized events dealing 
with children. 








COMMENTS 


RECOVERY FOR PRE-NATAL INJURIES. A recent case, 
Sinkler v. Kneale, 401 Pa. 267, 164 A. 2d 93 (1960), bears 
careful scrutiny to determine whether or not the American 
Courts are moving toward an untenable position as regards the 
recoveries for pre-natal injuries. This was an action on behalf 
of a mongoloid child, the defect resulting allegedly from an 
automobile collision when the child was a foetus of one month. 


The Pennsylvania Court did not require viability on the 
part of the child as it took cognizance of the modern medical 
concept of the separate existence of the foetus from its mother: 


As for the notion that the child must have been viable when the 
injuries were received which has claimed the attention of several 
of the states, we regard it as having little to do with the basic 
right to recover, when the foetus is regarded as having existence 
as a separate creature from the moment of conception. 


Judge Bell’s strong dissent favored the approach taken by 
4 Restatement of Torts: ‘A person who negligently causes 
harm to an unborn child is not liable to such child for the 
harm.” The dissenter was more interested, however, in the 
introduction of medical evidence which was lacking in the 
court record as to the causation of the mongoloid condition 


of the child. 


Until 1949, the courts were practically unanimous in 
their approval of the doctrine set forth in Dietrich v. North- 
ampton, 138 Mass. 14, 52 Am. Rep. 242 (1884). In that 
case, Justice Holmes refused recovery to a child born pre- 
maturely as a result of a fall suffered by its mother on a de- 
fective highway. Holmes reasoned that since the child was at 
the time of the accident a part of the mother, the remedy of 
damages inured to the mother. Consequently, since the mother 
possessed both causes of action, there was none open to the 
child. Courts thereafter applied this rationale citing the danger 
of spurious claims should such recovery be allowed. 


The judicial breakthrough has come only in the last decade 
and, today, the majority allows recovery to the child for in- 





1. Sec. 869, p. 404. 
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juries suffered while a foetus en ventre sa mere.? Although 
the premises upon which such recoveries are allowed may vary, 
they largely encompass recognition of the fact that an unborn 
child is a legal entity who has an enforceable right to begin 


life unimpaired by physical or mental defects.’ 


However, one qualification remains. The majority of 
cases allowing recovery for pre-natal injury to the child require 
viability on the part of the foetus at the time of the injury. A 
viable foetus is defined as being one so far formed and de- 
veloped that if then born at the time of the injury, it would 
be capable of living.* Viability is required to fulfill the legal 
fiction that the child is a separate being apart from its mother 
whose injuries are compensable. The viability theory origi- 
nated in Diedrich v. Northampton,° but began to disintegrate 
in Judge Boggs’ dissent written in Allaire v. St. Luke’s Hos- 
pital’ which stated that a child yet unborn which could exist 
apart from its mother isn’t a part of her and thus is a separate 
being. Consequently, recovery when allowed was limited to a 
viable foetus. 


A few Courts have erased the requirement of viability 
and allowed recovery for injuries suffered at a time in the 
foetus’ development when it was incapable of separate ex- 





2. Williams v. Marion Rapid Transit, 152 Ohio St. 114, 87 N.E. 2d 334 
(1949). Verkennes v. Corniea, 229 Minn. 365, 38 N.W. 2d 838 (1949). Tucker 
v. Carmichael, 208 Ga. 201, 65 S.E. 2d 909 (1951). Woods v. Lancet, 303 N.Y. 
349, 102 N.E. 2d 691 (1951). Damasiewicz v. Gorsuch, 197 Md. 417, 79 A. 2d 
550 (1951). Kelly v. Gregory, 282 App. Div. 542, 125 N.Y.S. 2d 696 (1953). 
Amann v. Faidy, 415 Ill. 422, 114 N.E. 2d 412 (1953). Rainey v. Horn, 221 Miss. 
269, 72 S.W. 2d 434 (1954). Mallison v. Pomeroy, 205 Ore. 690, 291 P. 2d 225 
(1955). Mitchell v. Couch, Ky., 285 S.W. 2d 901 (1955). Prates v. Sears, 
Roebuck & Co., 19 Conn. Sup. 487, 118 A. 2d 633 (1955). Hornbuckler v. Planta- 
tion Pipe Line Co., 212 Ga. 504, 93 S.E. 2d 727 (1956). Worgan v. Greggo & 
Ferrara, 50 Del. 258, 128 A. 2d 557 (1956). Poliauin v. MacDonald, 101 N.H. 
104, 135 A. 2d 249 (1957). Bennett v. Hyruers, 101 N.H. 483, 147 A. 2d 108 
(1958). Hall v. Murphy, S.C., 113 S.E. 24 790 (1960). Smith v. Brennan, 31 
N.J. 353, 157 A. 2d 497 (1960). Keyes v. Construction Service, Inc., Mass., 165 
N.E. 2d 912 (1960). Sinkler v. Kneale, supra. Contra: La Blue v. Specker, 
358 Mich. 558, 100 N.W. 2d 445 (1960). Puhl v. Milwaukee Auto Insurance 
Co., 8 Wisc. 2d 343, 99 N.W. 2d 163 (1960). Drabbels v. Skelly Oil Co., 155 
Neb. 17, 50 N.W. 2d 229 (1951). Howell v. Rushing, Okla. 261 P. 2d 217 
(1953). Standford v. St. Louis-San Francisco Ry. Co., 214 Ala. 611, 108 So. 556 
(1926). Gorman v. Budlong, 23 R.I. 169, 49 Atl. 704 (1901). Hogan v. McDaniel, 
Tenn., 319 S.W. 2d 221 (1958). Magnolia Coca-Cola Bottling Co. v. Jordan, 124 
Tex. 347, 78 S.W. 2d 944 (1935). 

3. Keyes v. Construction Service, Inc., supra, Note 2. 

4. Woods v. Lancet, supra, Note 2. 
5. Supra. 

6. 184 Ill. 359, 56 N.E. 638 (1900). 
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istence.”. This removal of the distinction apparently rests on 
the idea that legal separability begins at the time that biological 

’ separability begins® and as these courts indulge the theory that 
the foetus becomes a separate cell immediately upon conception, 
the legal right vests in the child before birth at any time at or 
after conception. 


The Sinkler v. Kneale decision ignors the viability theory 
and allows recovery although the foetus was at the time of 
the accident only four weeks old. One might ask where the 
line is to be drawn. Can the exact date of conception be 
determined? In those cases allowing recovery from the time 
of conception, there is ample room for fraudulent claims. 
There arises the danger that the sympathies of laymen may 
be exploited, resulting in excessive verdicts. However im- 
portant that facet of the Sinkler decision may be, there is a 
more glaring fallacy to the ruling. 


The court in effect rules that the mongoloid condition of 
the child was the proximate result of the accident suffered by 
its mother. This would require a finding that the impact of 
the automobile collision was the cause of such a condition. The 
dissent regrets that the majority rendered such a decision 
without requiring medical evidence on the subject of the causa- 
tion of a mongoloid condition. 


There are very few specific known causes of congenital 
anomalies but it has been shown experimentally that such fac- 
tors as radiation, anoxia, infections, nutritional deprivations, 
and chemo-therapy at critical stages of development can pro- 
duce developmental anomalies such as mongolism.® Two facts 
are definitely established in regard to mongolism. First, the 
average maternal age at the time of birth of the mongolian 
infant is almost ten years greater than it is for random births. 
Secondly, when mongolism is associated with twinning, both 
identical twins are almost always affected and only rarely 
are both in the case of non-identical twins.° This fact in 





7. Damasiewicz v. Gorsuch, supra, Note 2. Kelly v. Gregory, supra, Note 2 
(three month old foetus). Hornbuckler v. Plantation Pipe, supra, Note 2 (six weeks 
old foetus; very critical dissent). Bennett v. Hymers, supra, Note 2. Smith v. 
Brennan, supra, Note 2 (court not really faced with viability problem). 

8. Kelly v. Gregory, supra, Note 2. 

9. Lawyers’ Medical Cyclopedia, vol. 5, sec. 37.26, pp. 450-452 (1960). 

10. Nelson, Textbook of Pediatrics, pp. 1134-1136 (1954). 
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addition to other observation suggests a dual etiology which 
includes both environmental as well as genetic factors.” 


Although the Sinkler Court may not have been required 
to take judicial notice of such medical evidence as set out above, 
one might suggest it should have, if only upon its own initiative, 
required the lower Court to investigate the proximate cause (s) 
of mongolism. 


ATTORNEY-CLIENT PRIVILEGE IN DIVORCE PROCEEDING. 
The problem: Lawyer A in an interview looking toward a 
divorce is told the facts by a prospective client. He informs 
the prospective client that he has not met the statutory require- 
ments for a divorce on either: residence, cause or other 
particulars, giving the particulars including statutory require- 
ments. Shortly thereafter Lawyer A learns of a divorce pro- 
ceeding filed by Lawyer B in the aforementioned case. Upon 
checking, Lawyer A discovers that the prospective client has 
altered his story materially in order to obtain a divorce. What 
is the proper course of action for Lawyer A? Should Lawyer 
A (1) Inform anyone of his previous discussion with the 
prospective client, 


(2) If so, whom? 


These questions pose many legal and ethical problems. 
Paramount is the notion of the attorney-client privilege and 
whether or not it is involved.* 


The applicability of Several Canons of Professional Ethics 
is involved. 


_ Canon 29, entitled “Upholding the Honor of the Pro- 
fession’’ states in part: 


Lawyers should expose without fear or favor before the 
proper tribunals corrupt or dishonest conduct in the profession 
and should accept without hesitation employment against a mem- 
ber of he bar who has wronged his client. The counsel upon the 
trial of a cause in which perjury has been committed owe it to the 
profession and to the public to bring the matter to the knowledge 
of the prosecuting authorities. . .. He should strive at all times 





( ne T.H. Ingalls, Pathogenesis of Mongolism, Am. J. Dis. Child, 73:279 
(1947). 

1. This privilege is available to the client to seal the lips of the attorney even 
after the relationship is severed. This though is a legal concept and rule of evi- 
dence. See 8 Wigmore, Evidence Sec. 2290-2329 (McNaughton rev. 1961). See 
also, 97 C.J.S. Witnesses Sec. 276 (1957). 
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to uphold the honor and to maintain the dignity of the profession 
and to improve not only the law but the administration of justice. 


Juxtaposed to the above-cited canon is Canon 37 entitled 
“Confidences »f a Client.” This states in part: 

It is the duty of the lawyer to preserve his clients’ con- 
fidences. This duty outlasts the lawyer’s employment and extends 
as well to his employees and neither of them should accept em- 
ployment which involves or may involve the disclosure or use of 
these confidences, either for the private advantage of the lawyer 
or his employees or to the Deluep of the client, without 
his knowledge and consent, and even though there are other 
available sources of such information. 


One often hears the statement that the attorney is an 
officer of the court. In his profession the lawyer is subject to 
both the law and the Canons of the profession. Disbarment or 
suspension may result from misconduct both in and out of the 
courtroom.” The Canons are the law of the profession with 
the Bar Association as the police force. The American Bar 
Association has stated the need for a strong committee to in- 
vestigate abuses. In its opinion, one of the chief purposes of 
a bar association is to exert organized effort to lessen abuses 
in the practice and administration of the law. They advocate 
the formation of a committee to investigate, on its own, rumors 
of misconduct in the profession.® 


In his professional capacity, the attorney faces conflicting 
policies. The Canons seem to clash and do not give an adequate 
guide to Lawyer A. Should he report the fact that prospective 
client is not alleging the truth* or is he bound to remain quiet 
and preserve the confidence of his client ?® 


Canon 37 is designed to insure the client against disclosure 
by an attorney of any information whatever given by the client 
during the course of a professional consultation. If the relation 
of attorney-client attaches, any statement made by the client to 
the attorney in reference to the matter as to which he consulted 
the attorney is privileged against disclosure by the attorney 





2. In Re Taylor, 309 Ky. 388, 217 S.W.2d 954 (1949) ; Louisville Bar Associ- 
ation v. Walker, 298 Ky. 877, 183 S.W.2d 26 (1944); In Re Goodrich, 111 Vt. 
156, 11 A.2d 325 (1940); In Re Alschuler, 338 Ill. 492, 58 N.E.2d 563 (1945). 

3. Opinion 2, Committee on Professional Ethics and Grievances of the Ameri- 
can Bar Association, 10 A.B.A.J. 361 (1924). 

‘ 4. Canons of Professional Ethics of the American Bar Association, Canons 29 
and 41. 
5. Id. Canon 37. 
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regardless of the payment of a fee.® And it has also been held 
by the committee that where a communication was made to a 
lawyer under facts which present a fairly debatable question 
as to whether the relation of attorney-client existed at the time 
of the communication, it is not unethical for the attorney to 
treat the communication as confidential.’ 


Ordinarily it is the duty of an attorney as an officer of 
the court to disclose any fraud that he believes is being practiced 
on the court. To quote the committee :* ‘Any evasion or at- 
tempt to mislead the courts of another state regarding the 
facts as to residence or any silence where good faith would 
require disclosure would be a form of deceit and would be a 
fraud upon the court. An attorney may not counsel his client 
to deceive any court in this state or another.” This opinion 
also concerned residence statutes for divorce. The same com- 
mittee in another opinion held that this duty of disclosure does 
not transcend that to preserve the client’s confidences.® 


In Opinion 287, the committee discussed Canon 41 which 
requires candor and fairness to the court and is entitled ‘“‘Dis- 
covery of Imposition and Deception.” It reads as follows: 


When a lawyer discovers that some fraud or deception has 
been practiced, which has unjustly imposed upon the court or a 
party, he should endeavor to rectify it; at first by advising his 
client, and if his client refuses to forego the advantage thus 
unjustly gained, he should promptly inform the injured person 
or his counsel, so that they may take appropriate steps. 


The committee decided that the Canon was not aimed at 
a divorce case where one party had misstated the date of the 
desertion. It was aimed at a civil case where one party had 
gained an advantage by deception. Nor did the committee think 
that the state might call themselves an injured party within 
the Canon though often called the third party in every divorce. 


Also stated in this opinion was the fact that they did 
not consider that Canon 22 or Canon 41 were sufficient to 
override the purpose, policy, and express obligation under 
Canon 37. 





6. Opinion 268, Committee on Professional Ethics and Grievances of the 
American Bar Association, 31 A.B.A.J. 490 (1945). 

7. Opinion 216, Committee on Professional Ethics and Grievances of the 
American Bar Association, 27 A.B.A.J. 321 (1941). 

8. Opinion 84, Committee on Professional Ethics and Grievances of the 
American Bar Association, Aug. 27, 1932. 
9. Opinion 268, supra note 6. 
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We yield to none in our insistence on the lawyer's loyalty to the 
court of which he is an officer. Such loyalty does not however 
consist merely in respect for the judicial office and candor and 
frankness to the judge, it involves also the steadfast maintenance 
of the principles which the courts themselves have evolved for 
the effective administration of justice. One of the most firmly 
established of which is the preservation undisclosed of the con- 
fidences communicated by his clients to the lawyer in his pro- 
fessional capacity. 


Additionally, discussed in this opinion were possible 
courses of action if the attorney learns that the court is relying 
either expressly or by implication on him to corroborate the 
statements of his client. His reputation, in other words, is 
adding credence to the statements of his client. This is a 
delicate question and in such cases the attorney should ask the 
court to be excused from answering any direct questions if he 
knows of facts which have been incorrectly alleged by his 
client and may even ask permission to withdraw. The com- 
mittee states that this is the proper course even though this 
action will undoubtedly result in further query by the court and 
may be harmful to the client. However, if the lawyer is quite 
sure that the court is not relying on him, he is not bound, in 
the opinion of the committee, to speak out.’° 


It is not unprecedented that an attorney having been re- 
tained by a client accused of crime, is told by the client facts 
which make the guilt of the client certain. If a successful de- 
fense is ethically impossible, the attorney declines the case. In 
this instance, the attorney may not disclose any information 
received in confidence although he has ascertained that the 
client has thereafter related another set of facts to a different 
attorney.” 


The reasons behind this requirement for nondisclosure 
seem rather obvious. It is necessary for a lawyer to have all 
the facts and anything which may bear on the case to give his 
client the best defense or service. The lawyer’s duty is always 
to do his best for his client, and he cannot do this if the client 
does not tell him everything for fear that he will reveal the 
contents of their discussion to others. To allow the lawyer to 
discuss confidences of his clients with others would deny to 





10. Opinion 287, Committee on Professional Ethics and Grievances of the 
American Bar Association, 39 A.B.A.J. 938 (1953). 
11. Opinion 268, supra note 6. 
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clients the best defense and service possible because he would 
not be able to candidly reveal every aspect of his situation. 

It is stated that all accused of capital crimes have a right 
to counsel.!®? This means competent counsel who will do their 
best for their clients. Any attorney must have all the relevant 
facts in order to be considered entirely competent to act in 
his client’s behalf. However, if the attorney is deprived of 
any pertinent or governing factor through his client’s reluctance 
to trust his attorney with confidences, then through no fault 
of his own the attorney is not truly competent counsel. The 
client must feel absolutely certain that no portion of his state- 
ments would ever be divulged by the attorney. 


In conclusion, the American Bar Association committee 
has decided the proposed case in the negative.® Lawyer A 
should not disclose his information to anyone. He must keep 
inviolate the confidences of his erstwhile prospective client. 


The practicing attorney faced with a practical problem 
will need a guide in the troublesome area of attorney-client 
relationship. In each particular instance the attorney is con- 
fronted with a different set of circumstances requiring an im- 
mediate and positive decision. 


Although there may be “hard” cases in this area where 
it seems that the law is being employed to thwart justice, it 
seems more important ultimately that an attorney be considered 
trustworthy with any and all confidences. As no important 
decisions should be made before complete understanding of all 
circumstances is gained, just as in the case of physicians treating 
patients, no lawyer should be expected to represent his clients 
without all the facts. The very act of preserving these attorney- 
client confidences will serve a dual purpose. It will not only 
gain respect for the whole legal profession, but it will greatly 
aid the lawyer in his practice. 


LEGITIMATION OF UNBORN CHILD. Lavell v. Adoption 
Institute, 185 Cal. App. 2d 557, 8 Cal. Rptr. 367 (Dist. Ct. 
App., 1960). Held that an unmarried father of a child com- 
plied with the California legitimation statute before the child 
was born. As a result the mother was unable to relinquish the 
child for adoption without the father’s consent. 





12. Powell v. Alabama, 287 U.S. 45 (1932). 
13. Opinion 268, supra note 6. 
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The father and mother had been living together since 
September of 1957. At the beginning of this relationship the 
father was married to another, but this marriage ended in 
divorce during December, 1957. One child was born during 
this relationship in July, 1958, a second child, the subject of 
this litigation, was born on July 19, 1959. Approximately 
one week before the birth of the second child, the mother left 
the father. When the child was born it was immediately 
placed in the care of the Adoption Institute. In turn, the Adop- 
tion Institute placed the child in the home of prospective 
adoptive parents. This action was brought by the father to 
obtain custody of the child. 

The material issue was the legitimacy of the child. Con- 
sent of both parents is required to the adoption of a legitimate 
child;! consent of the mother alone is sufficient for adoption 
of an illegitimate child.* Under the California statute® the 
precise issue was whether pre-natal legitimation was possible. 
Public acknowledgment of the child by plaintiff was in dispute. 
That an unmarried man could legitimate his children, is evi- 
dent from the wording of the statute. In this connection prior 
California decisions have held that an unmarried man’s 
“family” consists of either father, mother and child or of 
father and child alone.* But a married man can have only one 
“family,” himself, his lawful wife and his children by her.® 
In holding legitimation could be accomplished before the child’s 
birth, the Court in the instant case relied on Section 29 of the 
California Civil Code which states in part: ‘A child conceived, 
but not yet born, is to be deemed an existing person, so far as 
may be necessary for its interests in the event of its subsequent 
birth.” The Court reasoned that legitimation is one of the 
child’s “interests” for which it should be considered an “exist- 
ing person” before its birth. 

In support of its decision the Court added two policy 
reasons: (1) that it is better for a child to be raised by its 





1. Cal. Civ. Code § 224. 

2. Cal. Civ. Code § 200. 

3. “The father of an illegitimate child, by publicly acknowledging it as his 
own, receiving it as such, with the consent of his wife, if he is married, into his 
family, and otherwise treating it as if it were a legitimate child, thereby adopts it 
as such; and such child is thereupon deemed for all purposes legitimate from the 
time of its birth.’ Cal. Civ. Code § 230. 

4. Serway v. Galentine, 75 Cal. App. 2d 86, 170 P. 2d 32 (Dist. Ct. App., 
1946). 

‘ ‘ Laugenour v. Fogg, 48 Cal. App. 2d 848, 122 P. 2d 690 (Dist. Ct. App., 
1942). 






















—=— Fen ares a UNS Ce 


w (Cb ' 


[Fh met 6 


—- as a 'S 


tv 


—— = @& 











1961] COMMENTS 277 


natural parents (or parent), if fit and capable, than by adop- 
tive parents; and (2) that an illegitimately conceived child has 
a right to legitimation. Legitimation has been edded to the list 
of rights of unborn children. 


The rights of unborn infants have been recognized in 
various instances, some dating back to the early common law. 
Blackstone states: ‘‘Life is the immediate gift of God, a right 
inherent by nature in every individual; and it begins in contem- 
plation of law as soon as an infant is able to stir in the mother’s 
womb... . An infant en ventro sa mere, or in the mother’s 
womb, is supposed in law to be born for many purposes. It is 
capable of having a legacy, or a surrender of a copyhold 
estate made to it. It may have a guardian assigned to it; and it 
is enabled to have an estate limited to its use, and to take 
afterwards by such limitation, as if it were then actually born.’”® 


In pre-natal injury cases the modern trend is to permit a 
child to recover from a tortfeasor for the negligently inflicted 
pre-natal injury, in view of the fact that medical authorities 
recognize that before birth an infant is a distinct entity and 
the law recognizes that rights which he will enjoy when born 
can be violated before his birth.’ Many courts have granted 
recovery for pre-natal injuries on the ground that the fetus was 
“viable,” i.e., capable of sustaining life independent of the 
mother. But it is believed that non-viability at the time of in- 
jury will not preclude recovery since no jurisdiction which has 
approved recovery for injury to a viable fetus has later denied 
recovery to a child who survived an injury suffered before it 
was viable.’ 


In the instant case the child was held to be legitimate from 


the time of its birth. The father’s acts of recognition and ac- 


ceptance occurred before its birth. There was no doubt that 
the father intended to recognize and accept the child; he surely 
knew of its existence as a fetus, since he and the mother 
separated only a week before its birth. A situation can easily 
be imagined where a mother would claim legitimacy for her 
child on the grounds that she and the alleged father lived 
together for a short time during the early stages of her preg- 
nancy, her claim being supported by conduct on the part of 





6. Blackstone, Commentaries * 129, 130. 
. — v. Brennan, 31 N. J. 353, 157 A. 2d 497 (1960). 
e 7a. 
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the alleged father which appears to be recognition and accept- 
ance of the child as his own. This situation would arise most 
frequently where the alleged father has died leaving an estate 
of more than nominal value. It would thus be possible for an 
unwed mother to assert on behalf of her child a wholely fraudu- 
lent claim to a share of the deceased’s estate. 


To forstall the possibility of such fraud, it seems advisable 
to apply the vialibity test to cases of pre-natal legitimation. 
Fairly applied, the viability rule would require that some of the 
alleged father’s acts of recognition and acceptance take place 
after the fetus is viable and a legal independent entity. Such 
application would take into account that acts of recognition 
and acceptance are usually not precisely located in time. They 
span a relatively long period of time and consist of many in- 
dividual acts. The viability rule here advocated would not 
require all the acts of recognition and acceptance to occur after 
the fetus becomes viable. On the positive side, the viability rule 
would insure that the unmarried father actually knew of the 
child’s existence, acknowledged it and accepted it as his own, 
since a fetus is not viable until the sixth or seventh month, 


though there are instances of younger children being born and 
surviving.® 


Realizing, then, that there should be no rule in the pre- 
natal injury field limiting recovery to injuries sustained after 
a fetus becomes viable, it is believed that cases with factual 
situations analogous to the Lavell case should bear this 
limitation. 





9. Mitchell v. Couch, 285 S. W. 2d 901 (Ky., 1955). 
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CRIME AND DELINQUENCY: A Rational Approach to 
Penal Problems (second edition). Sol Rubin. New York: 
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Since 1945, Sol Rubin has served as counsel for the Na- 
tional Council on Crime and Delinquency. From that vantage 
point, he has seen the battle against public apathy and indiffer- 
ence to legal and correctional problems; the skirmishes lost in 
various legislatures around the questions of penal and legal 
reform; the slow, sometimes imperceptible movement toward 
sound correctional policies. 

Many, not similarly favored with the opportunity to see 


the “‘whole canvas” have become despondent, and have often 
retreated to a position of ‘“‘wait and see.’’ But not so with 


Rubin. His enthusiasm is apparent. His position is easily 
identified, and his arguments admirably presented. ‘“Treat- 
ment is better than punishment,” he says. The theme of this 
volume thus finds its way into discussions of sentencing prac- 
tices for adults, juvenile court procedures, and related areas. 


Of note is the discussion of the Standard Family Court 
Act which was published in 1959 by the National Council on 
Crime and Delinquency. Rubin holds that under the plan to the 
Standard Family Court Act, “the court would be a separate, 
autonomous division within the court structure at the level of 
and a part of the highest court of general trial jurisdiction.” 
The court’s “jurisdiction would include the usual juvenile court 
jurisdiction, and such family cases as matrimonial actions (di- 
vorce, annulment, separation), desertion and abandonment, 
custody, and guardianship. It thus provides a statewide system 
with specialist judges, for juvenile and family cases.” (Page 88) 
Rubin points out that under such a set-up a marriage 
counselling service could be provided through court auspices 
where no such facilities are available in the community— 
certainly a much-to-be-hoped-for objective. 
CRIME AND JUVENILE DELINQUENCY is an interesting 
book. One may not agree with it in its totality. But, it is a book 
worth owning and reading. 


CHARLES L. NEWMAN 








